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IN THE 


Court of Appeals of the District of 


Columbia 


No. 5253. I 

i 

I 

Marquette University, a Corporation under; the Laws of 
the State of Wisconsin, Owner of Radio Station WHAD, 
Appellant, 

vs. 

I 

The Federal Radio Commission!. 

| 

1 In the Court of Appeals of the District of Columbia. 

j 

No. 5253. 

| 

Marquette University, a Corporation under the Laws of 
the State of Wisconsin, Owner of Radio Station WHAD, 
Appellant, 

vs. 

The Federal Radio Commission, Appellee. 

Notice of Appeal and Reasons Therefor. 

Now comes Marquette University, a corporation under 
the laws of the state of Wisconsin by its attorney, Charles 
F. Dolle, and says that it is aggrieved by a decision of the 
Federal Radio Commission rendered against it on June 9, 
1930 denying its application for a modification of its license 
to operate radio station WHAD located in the city of Mil¬ 
waukee, Wisconsin. It now files in this Court its notice of 
appeal from said decision with its reason therefor and asks 
the Court to hear, review and determine the finding and 
order herein complained of and make such orders and ren¬ 
der such judgment as are just. | 

Radio Station WHAD is one of the oldest istations in the 
Middle West. It was founded in October, 1921, and has 
been in service ever since that time. It is: maintained as 
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an adjunct of Marquette University for extension work by 
radio and for general public service. Marquette Univer¬ 
sity is a Catholic institution of higher education. It is the 
second largest university in the State of Wisconsin with a 
student body of 4000 and a faculty of four hundred mem¬ 
bers. Station WHAD first operated on 835 kc or 350 me¬ 
ters and 100 watts. In the autumn of 1924, a new 1 k. w. 
transmitter was installed and in January 1925, 500 watts 
was authorized. The station operated on that power for 
nearly four jrears until the time of the general reallocation 
made by the Federal Radio Commission in November 1928. 

In that reallocation WHAD was summarily trans- 
2 ferred by the Commission from the 1110 to the 1120 

kc. Canadian-shared frequency. This entailed a reduc¬ 
tion in power to 250 watts because of the proximity of the 
station (about 300 miles) to the Canadian border and the 
agreement with Canada regarding shared channels. 

Other stations licensed to operate upon the 1120 kc. fre¬ 
quency are: 
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In the same reallocation a new division of time was or¬ 
dered by the Commission between station WHAD and Sta¬ 
tion WISN located in the same city and is owned and oper¬ 
ated by the Evening Wisconsin Company. Since its begin¬ 
ning on September 15, 1927 the division between the two 
stations had been on an equal basis. Upon the reallocation 
the Commission assigned 6/7 time to WISN and 1/7 to Ap¬ 
pellant’s station, WHAD. This absolute fraction of the 
normal broadcasting time, while sufficient to take care of 
WHAD’s program as it was then established, greatly re¬ 
duced the flexibility of schedule required by a university 
program which necessarily includes many special academic 
features; work in the promotion of home study, home eco¬ 
nomics and adult education, debates, drama, convocations, 
special lectures and includes also athletic features—foot¬ 
ball, basketball, hockey, field meets, boxing, etc. These are 
regarded by the public as a distinctive service from the 
University, just as much so as the regular educational fea¬ 
tures of the station’s programs. 

3 Under this division of time Station WHAD was 
limited to the following hours of operation: 

Sunday 4:30-5:30 P. M. 

Monday, Tuesday, Wednesday, Thursday, Fridays 4:30- 
5 P.M. ‘ 

Monday, 7:30-8:30 P. M.—Tuesday, Wednesday, Thurs¬ 
day 7:30-8 P. M. 

Fridav 8-9 P. M. 

Extra sport events and special University features 3 to 

4 hours weeklv. 

The appellant found, on practical operation, that this divi¬ 
sion of time is wholly inadequate for its needs. It says that 
because of the fact that Station WISN is a commercial sta¬ 
tion, broadcasting commercial and chain programs, it has 
been unable to arrange with that station a satisfactory divi¬ 
sion of time that would enable it to broadcast important 
educational programs of great interest to the people of the 
area which it serves and which are designed to and do 
promote the public welfare. 

Moreover, Station WISN is seeking and has applied for 
full time operation on the 1120 kc. wave length which it now 
shares with Appellant’s station WHAD. 

Being therefore unable adequately to fulfill its function 
as a station offering educational and cultural programs and 
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to perform adequate^ tlie service which the public expect 
and ought to receive from a radio station operated by an 
educational institution of the dignity and importance of 
Marquette University Appellant requested a modification 
of its license by transfer to the 900 kc. channel which would 
enable it to carry on its work of promoting the welfare of 
the people of Wisconsin for whose interest the station was 
built and is licensed to serve. It asked also that the station 


be authorized to use 500 watt power as it had prior to the 
reallocation made under General Order No. 40 in November 


1928. That application is designated in the files of the 
Commission as No. 4NB456. 

Stations operating on the 900 kc. frequency at the time 
appellant filed that application were and now 1 are: 
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i 
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MARQUETTE UNIVERSITY VS. FED. RADIO COM. 


Before filing its application Applicant made careful 
study to learn whether its proposed operations on the same 
frequency with these stations would seriously interfere with 
their operation and usefulness. Having ascertained from 
the best available engineering knowledge and experience 
that it would not (except in the case of Station WLBL 
which is in process of consolidation with Station WHA now 
and then operating on 940 kc.) it filed its application as 
before stated and at the hearing subsquently had upon it 
produced evidence which showed that the tra^fer of Sta¬ 
tion WHAD to the 900 kc. frequency would not unduly or 
unjustly interfere with the operation of any of the stations 
now operating on that frequency or seriously impair their 
efficiency. j 

Appellants application for change to the; 900 kc. fre¬ 
quency came before the Commission and was set for public 
hearing on May 13, 1930. Notice of the hearing was given 
as required by law by the Commission to Station WKY lo¬ 
cated at Oklahoma City, Oklahoma; Station WJAX located 
at Jacksonville, Florida; Station WLBL located at Stevens 
Point, Wisconsin and Station WKDA, Buffalo, New York, 
not yet in operation but holding a construction permit from 
the Commission, those being the stations which in the judg¬ 
ment of the Commission would be within the normal range 
of interference and be affected by the granting of Appel¬ 
lant’s application and therefore interested in the hearing. 

Afterward, on May 13, 1930, the application came on for 
hearing before the Commission and was heard. No appear¬ 
ance was entered, no opposition offered or objection or com¬ 
plaint by Station WKY or Station WJAX or any other sta¬ 
tion operating on the channel sought by Appellant. Station 
WRDA was represented by counsel but declined to intro¬ 
duce evidence and took no part in the hearing. Sta- 
5 tion WLBL owned and operated by the Department 
of Agriculture and Markets, State of Wisconsin was 
represented by counsel and showed to the Commission that 
it was in process of consolidation with Statiofn WHA, Mad¬ 
ison, owned by the University of Wisconsin operating on 
wave length 940 kc; that these two stations had jointly ap¬ 
plied for a license to operate on the 900 kc. [wave length, 5 
k. w. power upon which Station WLBL now is licensed for 
daytime operation using 2 k. w. power although the 940 kc. 
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wave length upon which Station WHA operates is equally 
available to the consolidated stations. 

The joint application of these two stations was filed with 
the Commission only a few days before the application filed 
by the appellant was heard and denied by the Commission. 

Notwithstanding Appellant showed the Commission at 
the hearing and is prepared to show this Court by compe¬ 
tent evidence 

a. That Station WHAD had been rendering uninter¬ 
rupted, satisfactory service since its establishment in 1921, 
within the limits of the power and time allotment to which 
it was restricted by the orders of the Commission; 

b. That the equipment of the station had passed the tech¬ 
nical inspection and tests prescribed by the Commission and 
complied in every respect with the requirements of the engi¬ 
neering and technical standards set bv the Commission and 
was of a power sufficient to operate the station on 1000 
watts; 

c. That Marquette University was the second largest uni¬ 
versity in the State of Wisconsin, drew its student body 
mostly from the residents of that state and that it was en¬ 
gaged in rendering a service of highest importance to the 
people of Wisconsin and adjoining states, and to the people 
generally; 

d . That radio Station WHAD is, in the light of develop¬ 
ment of the use of radio communication and broadcasting a 
useful and necessary adjunct to the functions of Marquette 
University in the promotion of knowledge and a higher cul¬ 
tural development of the people and as such is essential to 
fullest employment of the facilities of the University and 

the opportunities they offer; 

6 e. That appellant showed the Commission as it it 

is prepared to show this Court that it has ample 
financial means to maintain and operate the station to the 
highest degree of efficiency that might be required by the 
Commission and the laws enacted and regulations adopted 
to govern such operations; 

/. That it had always in the past maintained an adequate 
staff properly to operate the station and intended to and 
was able to do so for the future; 

g. That it had always put out programs of the highest 
educational cultural and artistic merit and had or had the 
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means to get the best quality of program material for its 
future operations; 

li. That the people of Wisconsin and nearby states whose 
sons and daughters make up the student body of Marquette 
University look to radio station WHAD as the means to 
preserve a closer contact between its students and their 
homes and a mutual interest in their work; 

i. That because of its present assignment on the Cana¬ 
dian shared wave length 1120 kc. and its arbitrary limita¬ 
tion to only 1/7 of the time for operation ancj. its inability 
to arrange with Station W1SN for greater | flexibility of 
operation because of that station’s commercial contracts 
and commitments, Appellant is unable to operate its station 
to meet the needs of the community which it serves but can 

w ! 

so operate its station on wave length 900 kc. iwithout seri¬ 
ously interfering with the operation of any: station now 
licensed to use that assignment. 

Notwithstanding the facts as above stated and as shown 
at the hearing before the Commission and the expressed 
willingness of Appellant so to adapt the operation of its 
station as not to impair the efficiency of any other station 
operating on the channel applied for, the Cbrnmission on 
June 9, 1930 made an order upon Appellant’s application 
denying the same and dismissed the application upon the 
sole ground that the public interest, convenience or neces¬ 
sity would not be served by granting said applica¬ 
tion. 

7 Appellant complains against the order so made by 

the Commission for the reason and upon the ground 
that it is not supported by any evidence; that it is against 
the weight of the evidence introduced at saidjhearing; that 
the Commission in entering said order acted in disregard 
of the evidence submitted upon the hearing and that its 
action upon which its finding and order is based is an ar¬ 
bitrary and therefore unlawful exercise of the! discretionary 
powers vested in the Commission by the Act creating the 
Commission and providing for the licensing and regulation 
of radio operations. It says that the order Entered in this 
case was made by the Commission without regard to the 
nature of the service rendered and sought to be rendered 
by the station in the promotion of religion, education, cul¬ 
ture and morality which of themselves are essential to the 
public welfare. 
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Wherefore Appellant prays the honorable Court to hear, 
review and determine this Appeal and to render such judg¬ 
ment altering or revising the decision of the Commission 
in this case as the facts presented by this Appeal, in the 
record of the hearing before the Commission as such addi¬ 
tional evidence as may be presented to this Court in this 
Appeal, as to the Court may seem just. 

MARQUETTE UNIVERSITY, 
CHARLES F. DOLLE, 

By ROSSA F. DOWNING, 

Its Attorneys. 

City of Washington, 

District of Columbia , ss: 

On this 26th day of June A. D. 1930 personally appeared 
before me, the undersigned, a Notary Public in and for the 
District of Columbia, Charles F. Dolle, who being duly 
sworn says that he is one of the attorneys for Marquette 
University, Appellant herein, and that the facts stated in 
the foregoing Notice and Appeal and reasons therefor are 
within his personal knowledge and are true as he verily 
believes. 

CHARLES F. DOLLE. 

Sworn to before me and subscribed in my presence this 
26th day of June A. D. 1930. 

[Seal Maurice F. Downing, Notary Public, District of 

Columbia.] 

MAURICE F. DOWNING, 
Notary Public within and for the District of Columbia. 

8 To the Federal Radio Commission, 

Washington, D. C.: 

Please take notice that the foregoing Notice of Appeal 
and Reasons for appeal, of which I certify that this is a 
true copy, will be filed forthwith in the Court of Appeals 
of the District of Columbia, pursuant to the provisions of 
the Radio Act of February 23, 1927 and amendments 
thereto. 

CHARLES F. DOLLE, 

ROSSA F. DOWNING, 
Attorneys for Appellant , Marquette University. 
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Service of a certified copy of the foregoing Notice of 
Appeal with reasons for appeal is acknowledged this 26th 
day of June, A. D. 1930. 

JAMES W. BALDWIN. 

! 

9 [Endorsed:] No. —. In the Court of Appeals, 
District of Columbia. Marquette University, a cor¬ 
poration, owner of Radio Station WHAD, Appellant, vs. 
The Federal Radio Commission, Appellee. Notice of Ap¬ 
peal and Reasons Therefor. Charles F. Dolle, feossa Down¬ 
ing, Attorneys. 

10 In the Court of Appeals of the District of Columbia. 

No. 5253. 

j 

Marquette University, a Corporation Under! the Laws of 

the State of Wisconsin, Owner of Radio Station WHAD, 

i 

Appellant, 

v. 

! 

Federal Radio Commission, Appellee. 

Statement of Facts and Grounds for Decision . 

| 

Complying with section 16 of the Radio Act of 1927 the 
Federal Radio Commission respectfully sets forth the fol¬ 
lowing findings of facts and grounds for its decision of 
June 9, 1930, denying the application of appellant, Mar¬ 
quette University, owner and operator of Station WHAD, 
for modification of its broadcasting station license to use 
500 watts power with full day-time and limited night-time 
operation on a frequency of 900 kilocycles. 

Appellant’s station is located at Milwaukee, Wise., being 
owned and operated by Marquette University, an educa¬ 
tional institution under Catholic auspices. I Many of the 
faculty of the University and a substantial percentage of 
the students are not Catholics. 

The station itself is conducted as an adjunct to the Uni¬ 
versity’s extension work on a non-commerbial, non-par¬ 
tisan basis. It vras first established in 1921, operating on a 
frequency of 835 kilocycles with 100 watts power. In 
January, 1925, the use of 500 watts power vfas authorized 
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and this was continued until November, 1928', at 

11 which time the station was assigned to the 1120-kilo¬ 
cycle frequency with 250 watts power, dividing time 

■with Station WISN, also of Milwaukee (6/7 time to WISN; 
1/7 time to WHAD), on which assignment it is at present 
operating. 

Appellant’s application for modification of station license 
was filed on December 3, 1929, and thereafter the Commis¬ 
sion, not being satisfied that the granting of said applica¬ 
tion would serve public interest, convenience, and necessity, 
set the same for hearing on May 13, 1930, at which time, 
in addition to the applicant, Stations WLBL and WHDA 
were represented by counsel and afforded an opportunity 
to be heard. After consideration of the evidence submitted 
at this hearing the Commission was of the opinion that 
appellant’s present assignment of broadcasting facilities 
was sufficiently adequate to render a satisfactory public 
service and thereupon rendered its decision of June 9,1930, 
denying the application for modification which gives rise 
to this appeal. 

Appellant requested definite hours of operation each day 
and also occasional permission to operate evenings until 
8:30 or even to a later hour some times for special events. 
In other vrords, there was no certaintv as to when the events 
would take place nor what time would be necessary to ade¬ 
quately provide therefor. This would obviously mean that 
stations sharing time on the same frequency must stand 
by -whenever so requested by appellant station. The irregu¬ 
larity of such a request together with the fact that Station 
WLBL at Stevens Point, Wise., with which appellant seeks 
to share time, now operates during day time on the 900-kilo¬ 
cycle frequency, prevented the Commission from taking 
more favorable action on the application. 

It is not more actual operating time which appellant re¬ 
quests as being essential for its best operation, but rather 
a flexibility of operating time to care for such special 

12 athletic and academic features as may be available 
from time to time. Outside of one or two hours a 

day the station is not desirous of maintaining a fixed con¬ 
tinuous schedule—but, nevertheless, wishes to have time 
available for special university functions. It is problem- 
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atical whether such a course is desirable when apparently 
much time will remain unused. 

Although these various special broadcasts; may be re¬ 
garded as conveying to the public a distinctive and worthy 
service, they do not over-balance the desirability for a regu¬ 
lar and continuous service. The Commission is of the opin¬ 
ion that a station must operate continuously, hot spasmodi¬ 
cally for special purposes. Usually the flexibility of pro¬ 
grams is arranged between the stations on a basis agreeable 
to each. At times what one station considers desirable pro¬ 
grams must be sacrificed if they can not be made to conform 
to the agreed schedule. On the other hand^ a spirit of 
cooperation lends adaptability to the method of assignment 
endorsed by the Commission. The public must receive the 
maximum benefit to which it is entitled from tlie continuous 
use of the frequencies assigned to broadcasting. Even 
though special events may be of public interest, it is in¬ 
advisable to give them such precedence as will necessitate 
a great deal of time remaining unused. 

At the hearing held on appellant’s application, testimony 
was presented which disclosed that the stations closest to 
Milwaukee, operating on a frequency of 900 kilocycles, are 
Station WMAK at Buffalo, 460 miles away and using 750 
watts power, Station WKY at Oklahoma City, 735 miles 
away, operating with 1000 watts power, and Station WLBL 
at Stevens Point, Wise., 140 miles away, operating daytime 
only with 2000 watts power. In addition to these 
13 there are Station WJAX at Jacksonville, Fla., KHJ 
at Los Angeles, Calif., KSEI at Pocatello, Idaho, and 
KGBO at Ketchikan, Alaska, from which no serious inter¬ 
ference might be expected. Engineering opinion definitely 
indicated that a 500 watt station, sucli as contemplated by 
appellant, located at Milwaukee and operated at night, 
would cause serious heterodvne interference with Stations 

• j 

WMAK and WKY and that the nuisance area of such a 
station under average conditions would vary between 500 
and 800 miles. The present normal service area of Station 
WMAK would probably be reduced a considerable degree 
by authorizing a Milwaukee station to operate on the same 
frequency of 900 kilocycles. 

The evidence showed that the University was especially 
anxious to keep in touch with its alumni through the medium 
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of its broadcasting station. Although it may be conceded 
to be a laudable purpose to establish closer contact between 
a university and its graduates, the Commission does not 
believe that the existing over-crowded condition in the 
broadcast band warrants the use of station facilities for a 
special limited class of individuals. It is the public at large 
which must be given paramount consideration in any alloca¬ 
tion of radio facilities. Other universities or educational 
institutions would be in a position to expect licenses under 
similar circumstances and the Commission manifestly could 
not satisfy the demands of all. 

A number of affidavits and exhibits were filed detailing 
the nature and character of the programs which are being 
rendered by the applicant. On this score the Commission 
found the station of high calibre sponsoring programs com¬ 
parable to those of other university stations. The pre¬ 
dominance of lectures, educational, and athletic features 
makes the station, to a large extent, dependent upon the 
University for talent and material and this has been recog¬ 
nized as a distinctive service by the Commission in continu¬ 
ing the existing license of the station. 

14 In the allocation of broadcasting stations to the 
various sections of the country, the Commission must 
take cognizance of the fact that a fair and equitable dis¬ 
tribution is required among the states of the several zones. 
At the present time over-congestion exists in numerous com¬ 
munities and rather than increase this by allotting addi¬ 
tional facilities, the Commission is duty bound to effect a 
reduction in the number of certain types and classes of sta¬ 
tions. The Fourth Zone, which includes Wisconsin, is par¬ 
ticularly over loaded with more than its share of broad¬ 
casting stations and applications from this Zone must be 
carefully examined. To grant the request of applicant for 
increased facilities would only tend to deprive another com¬ 
munity of the service to which it is entitled under the Radio 
Act of 1927 and the Davis Amendment thereto. Although 
the strict application of the Davis Amendment is not at all 
times consistent with its declared purposes or wfith the most 
advantageous use that can be made of a band of frequen¬ 
cies assigned to broadcasting from the point of view of the 
country’s radio listeners, the Commission nevertheless is 
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called upon for its administration in the most expeditious 
and beneficial manner. In performing this duty the various 
states are therefore entitled to their proportionate share 
of clear channel, regional channel and local hssignments. 
On an approximate mathematical basis there is due to the 
State of Wisconsin .88 of a cleared channel assignment and 
it has none; 2.87 regional assignments and it lias 4.64; 3.31 
local assignments and has 7. In short, the state has more 
than its fair share of regional and local facilities and the 
granting of appellant’s application would only tend to in¬ 
crease this disparity. 

Because of the reasons herein set forth the Commission 
failed to find that the application of Station WHAD for 
modification of its station license would serve public 

15 interest, convenience or necessity, and thereupon 
entered its order denying the said application. 

FEDERAL RADIO COMMISSION, 
By W. D. L. STARBUCK, j 

Acting Chairma/n. 

AWS. BW. DMP. I 

16 In the Court of Appeals of the District of Columbia. 

No. 5253. I 

I . 

Marquette University, Operator of Radio Station WHAD, 

Appellant, 

vs. 

! 

Federal Radio Commission. 

j 

j 

Notice to Charles F. Dolle, Attorney for Marquette Univer¬ 
sity, Operator of Radio Station WHAD. 

Please take notice that the Federal Radio Commission is 
filing forthwith in the Court of‘Appeals of the District of 
Columbia its Statement of Facts and Grounds for Decision 
in the above-entitled cause. 

BEN S. FISHER, 

Attorney for Federal Radio Commis -. 
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Acknoivledgment of Service. 

Service of a eopy of the foregoing “Statement of Facts 
and Grounds for Decision” is acknowledged this 28th day 
of July, 1930. 

CHAS. F. DOLLE, 
Attorney for Appellant. 

17 [Endorsed:] No. 5253. In the Court of Appeals 
of the District of Columbia. Marquette University, 

Operator of Radio Station WHAD, Appellant, vs. Federal 
Radio Commission. Statement of Facts and Grounds for 
Decision. Federal Radio Commission. Ben S. Fisher, Act¬ 
ing General Counse-. Arthur W. Scharfeld, Counsel. Court 
of Appeals, District of Columbia. Filed Jul. 28, 1930. 
Henry W. Hodges, Clerk. 

18 Court of Appeals, District of Columbia. Filed Jul. 

28,1930. Henry W. Hodges, Clerk. 

In the Court of Appeals of the District of Columbia. 

No. 5253. 

Marquette University, Operator of Radio Station WHAD, 

Appellant, 


vs. 

Federal Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commissioti, hereby certify that the papers and documents 
appearing in the annexed record of the Federal Radio Com¬ 
mission are true and correct copies of the originals on file 
with the said Commission. 

Witness my hand and the seal of the Federal Radio Com¬ 
mission this 26th day of July, 1930. 

JAMES W. BALDWIN, 
JAMES W. BALDWIN, 
Secretary Federal Radio Commission. 
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Sworn to before me this 26th day of July, 1930. 

[Seal of Estelle R. Remey, Notary Public, District of 
Columbia.] 

ESTELLE R. REMEY, 

Notary Public. 

My commission expires January 9,1935. 

■ 

i 

i 

19 In the Court of Appeals of the District .of Columbia. 

! 

No. 5253. ! 

Marquette University, Operator of Radio Station WHAD, 

Appellant, 

vs. 

i 

Federal Radio Commission. , 

The Commission herewith files the following originals or 
certified copies of all papers and evidence presented to it 
in the above entitled matter: I 


Index of Record. 


Original 

page. 

1. Exhibit 1—Broadcasting schedule of station 

WHAD .|. 20 

2. Exhibit 2—Summary of WHAD radio activities 

for 1928 and 1929 .I. 

3. Exhibit 3—Educational activities over WHAD... 

4. Exhibit 4—Affidavit of James Taugher. j.. 

5. Exhibit 5—Affidavit of Edwin L. Cordes. 

6. Exhibit 6—Map showing regional channel with 

powers and distances .... |. 

7. Exhibit 7—Letter from F. R. Calvert, dated De¬ 

cember 16, 1929, to station WHAD 42 

8. Affidavit of General Otto Falk.1. 43 

9. Letter from station WKY.i. 44 

10. Applicant’s notice of desire to be heard J. 45 

11. Notice to station WHAD.i. 


36 

37 

39 

40 


2—5253a 
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Original 

page 

12. Letter from F. R. Calvert, dated May 6, 1930, to 
Frank H. Lovette, Secretary of the Federal 


Radio Commission . 46 

13. Protest of Station WLBL. 47 

14. Minutes of December 20, 1929. 50 

15. Minutes of June 25, 1930. 51 

16. Transcript of hearing, May 13, 1930. 56 

17. License of station WHAD. 120 

18. Application for modification of station license 

WHAD ... 121 

19. Order denying application for modification of li¬ 

cense . 124 


20-29 Exhibit 1. 

30 Radio Station WHAD. 

Marquette University, March, 1930. 

Hilltop Studio at 1217 Wisconsin Avenue; Telephone Mar¬ 
quette 4424 (Day) and Marquette 1237 (Night). Estab¬ 
lished October, 1921. 

31-35 Broadcasting Schedule , March, 1930, Central Stand¬ 
ard Time. 

Typical Program. 

Weather forecast, 4:30 P.M. daily, except Saturdays and 
Sundays. 

Saturday, March 1. 

8:00 P. M.—Basketball, Marquette vs. Michigan State. 

Sunday, March 2. 

4:30-5:00—Mary Adams, Piano Recital. 

5:00-5:30—Father Martin Scott Discusses Religion: Judg¬ 
ment. 

Father Cooper’s Religion Question Box. 
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Monday, March 3. 

4:30-5:00—Lawrence F. Daly, Department; of English, 
Know Your Language: Better Sentence Struc¬ 
ture. 

Katherine R. Williams, How To Conduct Your 
Club Meeting; Deliberative Bodies And Their 
Procedure. 

7:30-8:00—Marquette Alumni Period, James P. Taugher, 
Secretary, Marquette Alumni Association, With 
the Old Boys. j 

Ted Carpenter, Hilltop News Notes. 

8:00-8:30—Marquette Drama Period, Schobl of Speech, 
Columbus and the Discovery of Land, Michael 
P. Kinsella, Director. 

Tuesday, March 4. 

4:30-5:00—Dean J. L. O’Sullivan, College of Journalism, 
Interpreting the News. 

Joseph F. Rice, What’s Best in t)ie Movies? 

7:30-8:00—Prof. John F. McCormick, Department of Phi¬ 
losophy, A Philosophy of Life: Moral Power. 
Dr. John A. Lapp, Department of Social Sci¬ 
ence, This Government of Ours: Representation 
in Legislatures. 

Wednesday, March 5. 

4:30-5:00—Dr. W. J. H. Benson, School of Dentistry, How 
to Prevent Crooked Teeth in Children: From 
Twelve to Maturity. 

Norma L. Buck, R.N., Milwaukee Health De¬ 
partment, Your Child’s Health: ; Recreation,— 
Toys and Books for the Child, j 

7:30-8:30—Piano Recital, Olive Glueckstein; Gertrude Ku- 
bicek, Violin. 

! 

Thursdav, March 6. 

4:30-5:00—Dr. J. R. Koch, Department of Chemistry, Tri¬ 
umphs of Research: Automobile Lacquers. 
Edward L. Kessel, Department of Zoology, In¬ 
sects and Human Welfare: Insects of the Bible. 
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7:30-8:00—Dr. John P. Koehler, School of Medicine, 
Quacks and Nostrums. 

Stan LaParle, Pilot, Weeks Aircraft Corpora¬ 
tion, Progress in Aviation: In the Air. 

Friday, March 7. 

4:30-5:00—Children’s Half Hour, Academic Students, Col¬ 
lege of Music. 

7:30-8:00—Prof. J. Walter McKenna, School of Law, What 
Constitutes a Partnership. 

Prof. N. J. Hoffman, College of Business Ad¬ 
ministration, What Is a Good Investment? 

Saturday, March 8. 

8:00 P.M.—Basketball, Wisconsin Catholic High School 
Tournament. 


Sunday, March 9. 

4:30-5:00—Musical Program, Patricia Sullivan, Vocal, Mrs. 
Frederick Congdon, Piano. 

5:00-5:30—Father Martin Scott Discusses Religion: Ash 
Wednesday and Lent. 

Father Cooper’s Religion Question Box. 

Monday, March 10. 

4:30-5:00—Lawrence F. Daly, Know Your Language: Bet¬ 
ter Sentence Structure. 

Katherine R. Williams, How to Conduct Your 
Club Meetings: Motions and Their Uses. 
7:30-8:00—Marquette Alumni Period, James P. Taugher, 
With the Old Boys. 

Ted Carpenter, Hilltop News Notes. 

8:00-8:30—Pere Marquette Period, William E. Brennan, 
Narrative; Raymond Brown, Violin. 

Tuesday, March 11. 

4:30-5:00—Dean J. L. O’Sullivan, Interpreting the News. 

Joseph F. Rice, What’s Best in the Movies? 
7:30-8:00—Prof. John F. McCormick, A Philosophy of 
Life: A Scale of Values. 

Dr. John A. Lapp, This Government of Ours: 
The Process of Law Making. 
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! 

Wednesday, March 12. 

i 

4:30-5:00—Mathilda M. Steinbrecher, Teeth and Pre-Natal 
Diet. I 

Norma L. Buck, R.N., Your Child’s Health; 
The Pre-School Child. | 

7:30-8:30—Student Recital, College of Musici 

Thursday, March 13. 

4:30-5:00—Prof. R. N. Bauer, Triumphs of Research: 
Sweeter Than Sugar. 

Edward L. Kessel, Insects and Hqman Welfare: 
Will Insects Dominate the World? 

7:30-8:00—Dr. E. V. Brumbaugh, Health of the Pre-School 
Child. # | 

Stan LaParle, Progress in Aviation: In the Air. 

Friday, March 14. 

4:30-5:00—Children’s Half Hour, Academic Students, Col¬ 
lege of Music. 

7:30-8:00—Prof. J. Walter McKenna, How a Partnership 
May Be Created. 

Prof. N. J. Hoffman, What the Investor Should 
Know About Selecting a Stock Investment. 


Sunday, March 16. 

4:30-5:00—John Leicht, Organ Recital. 

5:00-5:30—Father Martin Scott Discusses Religion: Eter¬ 
nal Weal or Woe. 

Father Cooper’s Religion Question Box. 
Monday, March 17. j 

j 

4:30-5:00—Lawrence F. Daly, Know Your Language: Bet¬ 
ter Sentence Structure. 

Katherine R. Williams, How td Conduct Your 
Club Meeting: Subsidiary Motions. 

7:30-8:00—Marquette Alumni Period, James P. Taugher, 
With the Old Boys. 

Ted Carpenter, Hilltop News Notes. 


i 
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8:00-8:30—Marquette Drama Period; School of Speech, 
Marie Antoinette and the Bread March, Ger¬ 
trude Van Pieterman, Director. 

Tuesday, March 18. 

4:30-5:00—Dean J. L. O’Sullivan, Interpreting the News. 

Joseph F. Rice, What’s Best in the Movies? 
7:30-8:00—Prof. John F. McCormick, A Philosophy of 
Life: The Value of Human Life. 

Dr. John A. Lapp, This Government of Ours: 
The Difficulties of Law Making. 

Wednesday, March 19. 

3:00-4:30—Debate: Marquette vs. Carroll College, Re¬ 
solved, That the United States Should Adopt a 
Policy of National Disarmament. 

4:30-5:00—Mathilda M. Steinbrecher, Diet for Children of 
Pre-School Age. 

Lorna Harkins, R.N., Milwaukee Health De¬ 
partment, Home Care for the Sick. I. 

7:30-8:30—Musical Program, Marquette University Glee 
Club, Graydon R. Clark, Director. 

Thursday, March 20. 

4:30-5:00—Prof. E. F. Wallner, Triumphs of Research: 
Carborundum. 

Edward L. Kessel, Insects and Human Wel¬ 
fare: Insect Killers of Man. 

7:30-800—Dr. G. L. Beilis, Fake Cures in Tuberculosis. 

Frank Ernst, Pilot, Weeks Aircraft Corpora¬ 
tion, Progress in Aviation: In the Air. 

Friday, March 21. 

4:30-5:00—Student Recital, College of Music. 

7:30-8:00—Prof. J. Walter McKenna, Nature and Charac¬ 
teristics of Partnerships. 

Prof. N. J. Hoffman, What the Investor Should 
Know About Selecting: a Bond Investment. 
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i 

Sunday, March 23. 

. i 

4:30 5:00—John Leicht, Organ Recital. 

5:00-5:30—Father Martin Scott Discusses Religion: The 
Reality of Hell. j 

Father Cooper’s Religion Question Box. 

i 

i 

I 

Monday, March 24. 

i 

4:30-5:00—Lawrence F. Daly, Know Your Language: Bet¬ 
ter Sentence Structure. 

Katherine R. Williams, How to Conduct Your 
Meeting: Applications of Subsidiary Motions. 

7:30-8:00—Marquette Alumni Period, James P. Taugher, 
With the Old Boys. 

Ted Carpenter, Hilltop News Notes. 

8:00-8:30—Pere Marquette Period, William E. Brennan, 
Narrative; Marie Schrup, Violin, j 

i 

Tuesday, March 25. 

i 

4:30-5:00—Dean J. L. O’Sullivan, Interpreting the News. 

Joseph F. Rice, What’s Best in the Movies? 
7:30-8:00—Prof. John F. McCormick, A Philosophy of 
Life: The Self and Others. 

Dr. John A. Lapp, This Government of Ours: 
The Results of Law Making. 

i 

i 

Wednesday, March 26. 

4:30-5:00—Mathilda M. Steinbrecher, Some Effects of Im¬ 
proper Diet. 

7:30-8:30—Musical Program, The Adelphi, Ernest Fahne¬ 
stock, Director. 

i 

j 

Thursday, March 27. 

4:30-5:00—Dr. H. R. Jessel, Triumphs of Research: Water 
Softeners. j 

Edward L. Kessel, Insects andi Human Wel¬ 
fare: Insect Crop Pillagers. 

7:30-8:00—Dr. D. W. Roberts, Mental Hygiene of Conva¬ 
lescence. 

Frank Ernst, Progress of Aviation: In the Air. 

i 

i 

; 

i 

i 
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Friday, March 28. 

4:30-5:00—Student Eecital, College of Music. 

7:30-8:00—Prof. J. Walter McKenna, Rights and Duties of 
Partners Inter Se. 

Prof. N. J. Hoffman, The Effect on Investments 
of the Fluctuating Purchasing Power of the 
Dollar. 


Sunday, March 30. 

4:30-5:00—John Leicht, Organ Recital. 

5:00-5:30—Father Martin Scott Discusses Religion: Origi¬ 
nal Sin. 

Father Cooper’s Religion Question Box. 
Monday, March 31. 

4:30-5:00—Lawrence F. Daly, Know Your Language: Bet¬ 
ter Sentence Structure. 

Katherine R. Williams, How to Conduct Your 
Meeting: Amendatory Motions. 

7:30-8:00—Marquette Alumni Period, James P. Taugher, 
With the Old Boys. 

Ted Carpenter, Hilltop Nevrs Notes. 

8:00-8:30—Reading with Musical Setting, Leroy MacFaul, 
School of Speech. 

36 Docket No. 820. 

App. Exhibit 2. 

Hart, Dice & Carlson, Official Reporters. 

May 13, 1930. 

Introduced at Hearing Before Federal Radio Commission. 

Exhibit 2. 

Summary of WHAD Radio Activities for 1928-1929 Season. 


Educational Talks or Lectures.. 449 

Athletic and Special Broadcasts. 26 





MARQUETTE UNIVERSITY VS. FED. RADIO COM. 25 

j 

Football Gaines... i .6 

Basketball.L.8 

Hockey .j..2 

Debates .j. 2 

Dramas . i .2 

Field Meets .!.3 

Miscellaneous. \ . 3 

Organ Recitals. j . 29 

Hour Musical Programs . 1 . 34 

By College of Music Faculty Marquette Band, Glee Club, 
Orchestra, and similar groups. 

College of Music Student Recitals. j . 35 


37 Exhibit 3. 

Educational Series Over WHAD During Current Year. 

Docket No. 820. 

! 

App. Exhibit 3. 

Hart, Dice & Carlson, Official Reporters. 

May 13, 1930. I 

I 

Introduced at Hearing before Federal Radio Commission. 

| 

Series. Conducted by 

Health talks .School of Medicine. 

Your Child’s Health.Milwaukee Board of Health. 

Dental Hygiene .School of Dentistry. 

Nutrition.Prof. M. M. Steinbrecher. 

Wisconsin Highway Problems.Prof. Emory D. Roberts. 
Wisconsin Railway Problems . Prof. Oscar F. Brown. 
Wisconsin New Traffic Laws. .Prof. J. McD.'Fox. 

This Government of Ours... .Dr. John A. Lapp. 

Vocational Guidance .Various Dean$. 

Triumphs of Research.Physics and Chemistry 

Depts. 

College of Engineering. 
Prof. Arpad fi. Elo. 

Prof. J. A. Lounsbury. 


Progress in Aviation 

Astronomy . 

Botany. 
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Series. Conducted by 

Zoology .Prof. A. N. Bragg. 

Music Appreciation .Prof. Anthony Bumbalek. 

The Art of Singing.Prof. William Wegener. 

Know Your Language.Lawrence F. Daly. 

The Art of Debating.Dr. Wm. M. Lamers. 

Public Speaking .M. G. Robertson. 

Boy Psychology .Prof. T. J. Moore. 

Discussions in Religion.Rev. Martin Scott. 

Modern Trends in Education. Prof. John P. Treacy. 

Then and Now in Education. .Prof. F. J. Drobka. 

A Philosophy of Life.Prof. John F. McCormick. 

38 


Making Your Newspaper. . . Prof. Maynard Brown. 

Business News of the Week. .Dean J. Freeman Pyle. 

Investments .Prof. N. J. Hoffman. 

Real Estate .Prof. W. H. TenHaken. 

Income Tax .Prof. R. R. Sevenich. 

i 

Unemployment .Dr. L. W. Cooper. 

How to Conduct your Club 
Meeting.K. R. Williams. 

Alumni Organizations and 

Activities .James P. Taugher. 

athletics, Football, etc.Coaching Staff. 

Milwaukee Recreation Activi¬ 
ties .Milwaukee Recreation Dept. 

What’s Best in the Movies. . Joseph F. Rice. 

Interpreting the News.Dean J. L. O’Sullivan. 

Half Hour with the Poets.... School of Speech. 

English Literary Periods.... Bernard N. Schilling. 

Every-Day Legal Problems.. School of Law. 

Care of the Sick.Milwaukee Board of Health. 

New Schools of Social Thought 
History, Science, Sociology, 
etc.Major L. Younce. 
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39 Docket No. 820. 

App. Exhibit 4. 

i 

Hasrt, Dice & Carlson, Official Reporters. 

May 13, 1930. j 

Introduced at Hearing Before Federal Radio Commission. 

State of Wisconsin, 

7 ! 

Milwaukee County , ss: 

James P. Taugher, being first duly sworn, on oath says 
that he is the Secretary of the Marquette University 
Alumni Association. 

Deponent further states that in such official capacity he 
keeps in close contact with the Marquett0 University 
Alumni not only in Milwaukee, but throughout a good 
portion of the State. 

Deponent further states that he finds the Alumni desirous 
of keeping in touch with the University through its Radio 
Station “WHAD”; interested in receiving its excellent 
educational features and in following its athletic events by 
means of its sports broadcasts. 

Deponent further reports that in his frequent trips 
through the State he has received many corqplaints from 
the Marquette Alumni and friends because j of their in¬ 
ability to get reception of Station WHAD regularly, or 
clearly, or without interference. 

Deponent further testifies, from his own personal knowl¬ 
edge and from the reports of many others, to the excel¬ 
lence of the program of Station WHAD and its undoubted 
value to the public, and to the seriousness of the difficulties 
under which it labors because of restrictions in power and 
time, and in the necessary elasticity of time sharing. 

JAMES P. TAUGHER. 

i 

! 

Subscribed and sworn to before me this 8 day of May, 
1930. | 

[Seal of John J. Sullivan, Notary Public, Milwaukee, 

Co., Wis.] | 

JOHN J. SULLIVAN, 
Notary Public, Milwaukee, Wis. 


My Commission expires Nov. 19, 1933. 


i 
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40 Docket No. 820. 

App. Exhibit 5. 

Hart, Dice & Carlson, Official Reporters. 

May 13, 1930. 

Introduced at Hearing Before Federal Radio Commission. 

File No. 4-M-B-456. 

State of Wisconsin, 

Milwaukee County , ss: 

Edwin L. Cordes, being first duly sworn, on oath says 
that he is the Radio Engineer and Head Operator of the 
Marquette University Radio Station WHAD. 

Deponent further states that in a series of tests carried 
on in mid-December and again in April-May he has not 
been able to get reception of Stations WMAK or WFBL 
during evening hours wffien one of the time-sharing sta¬ 
tions would be presumed to be on the air. With an oscil¬ 
lating circuit built for 900 kc he could detect at times but 
not regularly a double beat note the weaker of which is 
suspected of being due to one of these New York stations. 
Despite the use of a long antenna, the signal is so weak that 
he is of opinion it will cause no interference with WHAD 
(operating on the same frequency with 500 watts power) 
within the limits of Wisconsin. 

Deponent further states that similar tests for reception 
of Station WKY were regularly unsuccessful during the 
day, but have resulted in reception of that station in ap¬ 
proximately 30% of the attempts at night. He further 
states that the signal is sufficiently weak to justify the 
opinion that it would not affect WHAD’s signal (if the latter 
were allowed 500 watts on the 900 frequency) within a 
radius of probably 50 miles. 

Deponent, therefore, states it as his opinion as a result 
of these tests, that simultaneous operation of Sta- 

41 tions WKY at 1000 watts and WHAD at 500 watts 
on the 900 kc frequency would not result in serious 

interference to either station within its normal region of 
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satisfactory service, considering that to be 50 to 75 miles 
for the larger station and 35 to 50 for the smaller. 

EDWIN L. CORDES. 

i 

Subscribed and sworn to before me this 10th day of 
May, 1930. 

[Seal of Francis Steinbrecher, Notary Public, Mil¬ 
waukee Co., Wis.] 

FRANCIS STEINBRECHER, 
Notary Public, Milwaukee County, Wis. 

j 

My commission expires July 6, 1930. 

42 Docket No. 820. j 

i 

App. Exhibit 7. j 

Hart, Dice & Carlson, Official Reporters. 

! 

2 Carbons. 

i 

i 

May 13, 1930. j 

Introduced at Hearing Before Federal Radio Commission. 

Wisconsin Department of Markets, Radio Station, Stevens 

Point. | 

Decj. 16, 1929. 

Rev. A. H. Poetker, j 

Director Radio Station WHAD, 

Milwaukee, Wisconsin. 

My Dear Rev. A. H. Poetker: 

I wish to ask your pardon for not being available to talk 
with you the afternoon of the 12th., but I was in conference 
with certain legislaturers regarding the consolidation of 
this station with WHA and the erection of a 5,000 watt 
station in the vicinity of Madison, which you have no doubt 
seen mention of in the press. 

In view of the contemplated consolidation, of which I am 
not in favor, I would suggest that your request for assign¬ 
ment to 900 k. c. be held in abeyance, pending the outcome. 


i 
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However, in case we remain here and continue on 900, 
we could offer nothing in the way of Saturday afternoon 
time as that is the period given over to out-of-town com¬ 
munities, 4-H clubs, school organizations, etc., but I do feel 
that we could reach a mutual agreement on other days. 

Watch the papers for the outcome of the WHA-WLBL 
merger, and if nothing comes of it and you are still in no 
better shape for time, communicate with me again and we 
shall be pleased to cooperate. 

Yours very truly, 

F. R. CALVERT, 

F. R. CALVERT, 
Manager Station WLBL. 

43 Exhibit 8. 

[Stamp:] Federal Radio Commission, May 20, 1930. 

[Stamp:] Legal Division, May 20,1930. Reception Number 

1570. 

District Office, 50 Church St. 

Milwaukee, Wis., May 19th, 1930. 

Federal Radio Commission, 

Washington, D. C. 

Attention General C. McK. Saltzman. 

My Dear General Saltzman: 

I have just prepared an affidavit which I am enclosing 
relative to the splendid service which Marquette Univer¬ 
sity is rendering the community through its Radio Station 
WHAD, and calling attention to the difficulties it is meet¬ 
ing in its present assignment from your Commission. I am 
told it will be made a part of the record of the hearing held 
May 13 on WHAD’s application for modification of license. 

Independently of my association with Marquette Uni¬ 
versity as Chairman of its Board of Governors and merely 
as a public minded citizen, I should like to impress upon 
your Commission the seriousness of the handicaps under 


I 
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which Station WHAD labors at present despite its most 
enviable record of public service. 

I sincerely hope the recent hearing will hav6 made clear 
the impossibility of the present situation and [the reason¬ 
ableness of the proposed solution. For my own part I can 
assure you that any favorable consideration that can be 
given this application by your Commission will undoubt¬ 
edly enhance WHAD’s public service, and will be greatly 
appreciated by myself and the rest of the Board of Gov¬ 
ernors and by the many friends of Marquette! throughout 
the State of Wisconsin. 

Yours very truly, 

OTTO H. FiALK, 

President . 

OHF/AVL. 

Enclosure. 

i 

i 

44 Exhibit 9. 


General Otto H. Falk, being first duly sworn, on oath 
says that he holds the office of Chairman of tjhe Board of 
Governors of Marquette University. 

He further states that from this official connection with 
the University and from his contact with local civic groups 
he is in a position to know and to testify that Marquette 
University has at great expense been performing a valu¬ 
able service to the community of Milwaukee and vicinity in 
the form of its educational and cultural broadcasts over its 
Radio Station WHAD, and that this service merits to be 
furthered and promoted by any person or group having the 
true interests of the public at heart. 

Deponent further states that despite the excellence and 
merit of this service, the results have been reduced and im¬ 
paired during the past year and a half due to the restric¬ 
tions in power and time which the Station haS suffered at 
the hands of the Federal Radio Commission* and to the 
bothersome interference from other stations. He states it 


to be a patent fact that owing to these causes WHAD is not 
transmitting a satisfactory signal twenty-five miles out of 
Milwaukee, and he earnestly recommends that a remedy be 


found for the existing difficulties. 


OTTO H. FALK. 
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Subscribed and sworn to before me this 19 day of 
May, 1930. 

[Seal of Ada Shernock, Notary Public, Kings County, 

N. Y.] 

ADA SHERNOCK, 

Notary Public. 

Notary Public, Kings County No. 841. 

Certificate Filed New York Co. No. 337. 

New York County Register’s No. 1S323. 

45 Exhibit 10 A. 

Picture of Building Owned and Occupied by the Oklahoma 

Publishing Company. 

E. K. Gaylord, President. Edgar T. Bell, Secretary- 

Treasurer. 

i 

The Daily Oklahoman (Daily and Sunday). 

Average Net Paid Circulation Last Month: Daily, -, 

Sunday,-. 

Oklahoma City Times (Evening Except Sunday). 

Average Net Paid Circulation Last Month:-. 

4-M-B-456. Set for hearing May 13th. 

Oklahoma City, Okla., May 9, 1930. 

Judge E. 0. Sykes, 

Federal Radio Commission, 

Washington, D. C. 

Dear Judge Sykes : 

We have been advised by the Acting Secretary of the 
Federal Radio Commission that station WHAD owned by 
Marquette University of Milwaukee, Wis. has applied for 
a change of frequency to 900 kc. which is the same fre¬ 
quency that our station, WKY, now has. We feel that plac¬ 
ing another station upon this same frequency will seriously 
affect the already muddled reception of our station in the 
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north and eastern part of the state of Oklahoma and we 
therefore desire to enter an objection to the granting of 
this change to Marquette University. j 

The notice which we received indicated that the hearing 
upon this application would be held in Washington on May 
13,1930. It is our intention to be present at that time inas¬ 
much as we desire to enter oui protest with such evidence 
as we may be able to present. In the event any continuance 
is granted, will you not please have your secretary advise 
me, inasmuch as I will make this trip solely for the pur¬ 
pose of being present at this hearing? 

With personal regards, I am 
Very truly yours, 

H. M. PECK, i 
HERBERT M. PECK, 

Genet al Counsel . 

HMP :LD. 

i 

i 

46 Exhibit 12. 

(Copy.) i 

i 

I 

Co-operating Marketing, Standardization, Inspection, Mar¬ 
ket News, Auditing, Transportation, Legal Activities, 
Unfair Competition, Cost of Production, Economic Re¬ 
search. j 


Wisconsin Department of Markets Radio St: 

Point. 


ation, Stevens 


Mr. Frank H. Lovette, 

Secretary Federal Radio Commission, 
Washington, D. C. 


May 6, 1930. 


Dear Sir : 

Regarding your file No. 4-M-B-456, Docket No. 820. 

j 

We wish to protest the assignment of WHAD to the fre¬ 
quency of 900 on daytime transmission in view of our using 
that assignment on Thursdays and Saturdays each week as 
well as frequent broadcasts of agricultural educational fea¬ 
tures on other week days, as well as occasional Sunday after¬ 
noon features. 

3—5253a 
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However, we would have no objection to WHAD having 
the Sunday daytime assignment, but we do feel inclined 
to oppose any assignment to week days in view of our fea¬ 
tures being agricultural and educational. The 4:30 to 5:00 
P. M. assignment asked on Thursdays would interfere with 
our regular Thursday afternoon programs which are sched¬ 
uled to begin at 3:00 P. M. and often continue through 
until sun down. 

Yours very truly, 

(Signed) R. F. CALVERT, 

F. R. CALVERT, 
Manager WLBL. 


47 Exhibit 13. 

United States of America 

State of Wisconsin, 

Department of State , ss: 

To all to whom these presents shall come, greeting: 

I, Theodore Dammann, Secretary of State of the State 
of Wisconsin, and keeper of the Great Seal thereof, do 
hereby certify that Charles L. Hill and William F. Renk, 
Esqs., whose names appear subscribed to attached Protest 
of the Department of Agriculture & Markets of the State 
of Wisconsin were at the time of making thereof, two of 
the three duly appointed, qualified and acting Commission¬ 
ers of the Department of Agriculture and Markets of the 
State of Wisconsin, and which commission is duly author¬ 
ized by law to establish and maintain a Radio Station at 
Stevens Point, Wisconsin, for use of the State of Wisconsin 
and known as Station WLBL, and, as such majority mem¬ 
bers, duly authorized by law to make such protest in be¬ 
half of the said State of Wisconsin, and that such certificate 
is by the proper officers and in due form of law. That the 
signatures and seal affixed thereto are genuine. 

I further certify that to all acts by them so done full faith 
and credit are and ought to be given in Judicature and 
thereout. 

In testimony whereof I have hereunto set my hand and 
affixed fhe Great Seal of the State at the Capitol, in the 
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City of Madison, this 21st day of May, in the year of our 
Lord one thousand nine hundred and Thirty. 

[Great Seal of the State of Wisconsin.] 

THEODORE DAMjMANN, 

Secretary of State. 

48 State of Wisconsin, Department of Agriculture and 
Markets, State Capitol, Madison. 

i 

Commissioners Charles L. Hill, Chairman;; William F. 

Renk, Herbert M. Knipfel. 


Federal Radio Commission, 
Washington, D. C. 

Gentlemen : 


May 21, 1930. 


In the hearing held Tuesday, May 13, 1930, on the ap¬ 
plication of Marquette University, of Milwaukee, for a li¬ 
cense to operate on the 900 kilocycle channel, we wired 
C. M. Jansky, Jr. to represent the Department of Agricul¬ 
ture and Markets of the State of Wisconsin, which owns 
and operates station WLBL at Stevens Poibt. Our man¬ 
ager at Stevens Point neglected to bring the notice of the 
hearing and his correspondence to our attention and we 
were not aw^are of it until we learned of the hearing 
through the calendar wdiich came to our attention the day 
before the hearing. 

Mr. Jansky wires us that he found it necessary to protest 
the introduction of a letter of December 16 from Mr. Cal¬ 
vert to Marquette, which was introduced as tending to 
show that we had no objection to their assignment to the 
900 kilocycle channel, and that Commissicfii allowed ten 
days in which to file additional affidavits. j 

We direct your attention to the fact that: Mr. Calvert’s 
letter of December 16, 1929, never came to the attention of 
the Commissioners, and that it was written in the early 
stages of the conversations relating to the consolidation 
and great expansion of the service rendered by stations 
WLBL and the University of Wisconsin station WHA. 
Mr. Calvert, because of his location at Stevens Point 100 
miles north of Madison, was not at that time fully con- 
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versant with these plans. We submit that in view of Mr. 
Calvert’s letter of May 6, 1930, addressed to Mr. Lovette, 
the Secretary of the Commission, protesting the granting 
of the application of Marquette, his earlier letter of De¬ 
cember 16, 1929, cannot be interpreted as raising no ob¬ 
jection to the sharing of time with Marquette. 

Since the hearing the Reverend Poetker, who appeared 
for Marquette at the hearing, has conferred with Edward 
Bennett, our technical adviser, in our joint application with 
the University of Wisconsin for increased facilities on the 
900 kilocycle channel (which has been in your hands 
49 for several weeks), and we would point out that 
Marquette University acted in the best of faith in 
offering Mr. Calvert’s letter of December 16. 

In view of all of these circumstances, of Mr. Calvert’s pro¬ 
test to Mr. Lovette and of the joint application of WLBL 
and WHA signed by Governor Walter Kohler, we must 
hold Mr. Calvert’s letter cannot be regarded as an agree¬ 
ment to divide time with Marquette on 900 kilocycles. 

[Seal Department of Agriculture & Markets, State of 

Wisconsin.] 

DEPARTMENT OF AGRICULTURE AND 
MARKETS, 

CHARLES L. HILL, 

Chairman. 

WM. F. RENK, 

Commissioner. 

Subcribed and sworn to before me, a Notary Public, at 
Madison, Wisconsin, this 28th day of May, 1930. 

[Seal of Oscar J. Thompson, Notary Public, Dane 

County, Wis.] 

OSCAR J. THOMPSON, 

Notary Public. 

My Commission expires Feb. 4, 1934. 



Exhibit 14. 

1808. 

Minutes of the Federal Radio Commission, December 20, 1929, 10:30 A. M. 
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51 & 52 Exhibit 15. 

2705. 

Minutes of the Federal Radio Commission, June 25,1930, 10:30 A. M 
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56 Copy for General Counsel. 

Tuesday, May 13, 1930. 

Hearing Before the Federal Radio Commission, 

Washington, D. C. 

Docket No. 820. 

In re Marquette University, Milwaukee, Wisconsin, 

Station WHAD. 

Hart, Dice & Carlson, Shorthand Reporters, 416 Fifth 
St. N. W., Suite 301-307 Columbian Bldg., Washington, 
D. C. 

Geo. L. Hart, Edwin Dice, Fred A. Carlson. 

Telephone: National 0343, National 0344. 
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58 Federal Radio Commission, Washington, D. C. 

Docket No. 820. j 

In re Application of Marquette University, Milwaukee, 
Wisconsin. Call Letters: WHAD. Modification of 
License; 900 k. c.; 500 w.; part time. Present assign¬ 
ment : 1120 k. c., 250 watts; shares with WISN. Others 
notified: WKY, Oklahoma City, Oklahoma; WJAX, 
Jacksonville, Florida; WLBL, Stevens Point, Wis.; 
WHDA, Buffalo, New York. 

Hearing Room, Federal Radio Commission, Interior 
Department Building. Washington, D. C. 

Tuesday, May 13, 1930. 

The above-entitled matter came on for hearing before 
the Commission at 2:46 o’clock p. m. 

Present: 

i 

Commissioner: Eugene O. Sykes (presiding). 

Asst. Gen. Counsel: Paul D. P. Spearman.| 

Assistant Counsel: R. H. Hyde. 

Engineer: A. D. Ring. 

Official Shorthand Reporters: Hart, Dice & Carlson. 

59 On behalf of WHAD: Charles F. Dolle. 

On behalf of WLBL: Dr. C. M. Jansky. 

On behalf of WHDA: William E. Leahy. 

■ i 

Proceedings . 

Commissioner Sykes (presiding): Call the next case, Mr. 
Hyde. j 

Mr. Hyde: Docket 820, application of Marquette Uni¬ 
versity, Milwaukee, Wisconsin. 

Mr. Dolle: Present. 

i 

Mr. Hyde: Others notified: WKY? (No response.) 

WJAX? (No response.) WLBL? ! 

Dr. Jansky: Present. 

Mr. Hyde: WHDA? j 

Mr. Leahy: Present. 
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Commissioner Sykes: This is the application of Mar¬ 
quette University, Milwaukee, Wisconsin, Station WHAD, 
for modification of station license, a power of 500 watts, 
part time, on a frequency of 900 kilocycles. Present as¬ 
signment, 1120 kilocycles, 250 watts. 

Mr. Dolle: Congressman Schafer is here, Mr. Commis¬ 
sioner, and I would like you to hear from him briefly. I 
suppose the Congressman would like to get back to his 
duties at the House. Would it be agreeable to permit him 
to make his statement at this time? 

Commissioner Sykes: We will be very glad to hear from 
you, Congressman. 

60 Statement of Hon. John C. Schafer, a Representative 

in Congress from the 4th District of Wisconsin. 

Representative Schafer: I desire to be recorded in favor 
of the pending application of the Marquette University 
radio station WHAD for a modification of license to 900 K. 
C., 500 watts, with limited night time operation and shar¬ 
ing with WLBL, Stevens Point. 

Representatives of this station will present technical 
points involved in this application. 

Marquette University, which is located within the con¬ 
fines of my Congressional District, is one of the outstand¬ 
ing educational institutions of the country. Under the 
present arrangement this radio station shares time with 
WISH and this arrangement does not result in satisfactory 
service to the many thousands of the Wisconsin radio 
audience who desire the opportunity of having the benefit 
of the highly diversified and distinctive educational and 
cultural programs which the University station, WHAD, 
is maintaining as a university adjunct for extension work 
by radio and general public service. 

It is non-partisan and non-commercial. Thousands of 
the Wisconsin radio audience are also interested in the 
continuation and expansion of that part of the broadcasting 
program of WHAD which relates to athletic events. 

I feel confident that the granting of the pending applica¬ 
tion will be welcomed by many thousands of the Wisconsin 
radio audience who wall then have the opportunity to have 
a more complete service along educational and cultural 
lines. 
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61 I sincerely hope that the Commission will give 
very careful consideration to all the factfe in the case, 

and particularly, if the granting of the pending application 
does not interfere with any existing stations, :to grant the 
application at an early date. 

Commissioner Sykes: Mr. Leahy, would you like to ask 
the Congressman any questions? 

Mr. Leahy: No questions, your Honor. 

Testimony on Behalf of Applicant .; 

i 

: 

I 

I 

Albert H. Poetker, S. J., was called as a witfiess for and 
on behalf of the applicant and, having been duly sworn, 
testified as follows: 

j 

Direct examination. 

| 

By Mr. Dolle: I 

_ i 

Q. Will you give your full name, Father? A. Albert H. 

Poetker. 

Q. What is your connection with Station WjHAD? A. I 
am director of Station WHAD. 

i 

Q. How long have you been such, Father?! A. Almost 
three years, now. 

Q. Who is the operator of WHAD? A. Our chief op¬ 
erator- i 

Q. I mean, of the institution. A. The owner of Station 
WHAD is Marquette University. 

Q. Located at Milwaukee, Wisconsin? A. Yes, sir. 

Q. What kind of an institution is Marquette Uni- 

62 versity? A. It is a Catholic university, one of the 
numerous ones in this country, and is conducted by 

the Jesuit Order. Of course it is under Catholic auspices. 
It is not exclusively Catholic. A good portion of the fac¬ 
ulty and of course a very large percentage of the students 
are non-Catholic. 

Q. Of what colleges is the university made up? A. We 
have a large number of departments. We have the college 
of engineering, the medical school, the school of law, the 
school of dentistry, college of journalism, college of music, 
college of business administration, the school of speech, 
liberal arts college—all those; and then some!departments 
are not full fledged schools. The department of physical 


i 
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education and the department of education—we do not class 
them as distinct colleges, but they are rather elaborate de¬ 
partments. 

Q. How many students are there in the student body? A. 
About 4,000 regularly. 

Q. Both men and women? A. Both men and women. 

Q. Where do those students come from mostly? A. The 
majority come from the State of Wisconsin, although the 
adjoining states are very liberally represented; the states 
of Illinois, Michigan, and Iowa, for instance. Then from 
the rest of the country the number of students attending 
Marquette dwindles down somewhat, but we certainly have 
representatives, I should say, by this time, from all the 
states of the Union, not every year. 

Q. The student body is drawn for the most part 

63 from the State of Wisconsin? A. The majority is 
from the State of Wisconsin. 

Q. And in the faculty of the university how many mem¬ 
bers are there ? A. In round numbers, about 400. 

Q. Are they members of the clergy or are they also 

drawn from- A. A few are members of the clergy. I 

suppose we have about 15 or 20 Jesuits on the staff, and the 
rest are not. The rest are men in public life of all kinds. 

Q. In what part of the operation of the university in the 
promotion of its educational courses do you employ your 
radio station? A. We consider that it is a great aid in 
doing extension work and work for promoting adult educa¬ 
tion; and that is one of the great purposes in keeping the 
station going. 

Q. When was Station WHAD inaugurated? How long 
has it been in operation? A. It was established in Octo¬ 
ber, 1921, and has been in operation since that time. 

Q. You have given me a historical statement regarding 
it. Would you be good enough to state to the Commission 
just what the history is? A. Yes. I have really prepared 
a brief for the presentation of the case, and I thought it 
would expedite matters to read it. 

Station WHAD, Marquette University, comes before the 
Commission today with an application for 500 watts 

64 on the 900 k. c. channel with limited night time and 
sharing daytime with Station WLBL. We have 

filed this application after consultation with the Engineer¬ 
ing Division of the Commission as well as with Commis- 
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sioner Saltzman and with their approval, because we believe 
it affords a practical solution of a difficult Wisconsin prob¬ 
lem. 

WIIAD is one of the oldest stations in the Middle West, 
founded in October, 1921, and has been in service continu¬ 
ously since that time. It is maintained as am adjunct of 
Marquette University for extension work by radio and for 
general public service. It is non-commercial and non¬ 
partisan. It first operated on 835 k. c. or 360 imeters and 
100 watts. In the autumn of 1924, a new 1 k. w. itransmitter 
was installed and in January 1925, 500 watt$ was auth¬ 
orized. It operated on that power for nearly! four years 
till the time of the general reallocation of November 1928. 

In that reallocation WHAD was transferred from the 
1110 to the 1120 k. c. Canadian-shared frequency. This en¬ 
tailed a reduction in power to 250 watts because of the 
proximity (about 300 miles) to the Canadian border and the 
agreement with Canada regarding shared channels. In 
view of the fact that WHAD had operated on 500 watts for 
nearly four years and that the nature of its program was 
such as to make it state-wide in its appeal, this! was a seri¬ 
ous curtailment. 

Moreover, a short time after the reallocation, WHAD’s 
condition was made still more unfavorable by the assign¬ 
ment of the adjoining frequency of 1130 k. cL to WJJD, 
Moosehart, Ill. The operation of this powerful Chi- 
65 cago station of 20,000 watts on an adjoining band 
makes reception of WHAD almost impossible to¬ 
wards Chicago, and causes bothersome cross talk on many 
sets even in Milwaukee. This further restricted the serv¬ 
ice area of WHAD, and though it was announced several 
times that WHHD was to be transferred, it still operates 
on the same frequency. j 

In the same reallocation the division of time between 
WHAD and WISN, which since its beginning on Sept. 15, 
1927, had been on the 50-50 basis, was changed to an as¬ 
signment of 6/7 time to WISN and 1/7 to WHAD,—a fur¬ 
ther serious curtailment. For while this absolute fraction 
of the normal broadcasting time was sufficient!to take care 
of WHAD’s program as it was then established, it greatly 
reduced that flexibility of schedule required by a univer¬ 
sity program which necessarily includes many special aca¬ 
demic and athletic features,—football, basketball, hockey, 


i 
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field meets, boxing, debates, drama, convocations, special 
lectures, etc. etc. These events are of keen interest to the 
public and in great demand. They are regarded by the 
public as a distinctive service from the University, just as 
much so as the regular educational features of the station. 

By a letter of Commissioner Pickard of Sept. 24, 1928, 
the flexibility of program required to broadcast such events 
was left to be arranged by the time-sharing stations, and 
was so arranged for, although it required at times the 
sacrifice of desirable programs. However, as long as 
WISN had only local programs the difficulties were not in¬ 
surmountable. 

66 In January, 1929, WISN became associated with 
the Columbia chain and it has been introducing since 

that time numerous chain programs. As a consequence it 
has become increasingly difficult to arrange for the broad¬ 
casts of such special university events. And this from the 
very nature of the case. A major athletic event,—with 
Wisconsin, Notre Dame, Iowa or Michigan, to cite specific 
instances of the last season,—will conflict with a com¬ 
mercial chain program like Old Gold, True Story, La 
Palina, or the like. The commercial station is obviously 
opposed to dropping a chain feature in favor of the athletic 
event over a time sharing station, even though it readily 
concedes the public’s interest in the sport event and that 
the 1/7 time assignment is not exceeded. On the other 
hand, by precedent, and by intent of the Federal Radio 
Commission as indicated above, WHAD should be allowed 
to retain these broadcasts. Even supposing all the willing¬ 
ness in the world to cooperate with and accommodate each 
other, because of the intrinsic difficulty of the situation, 
both stations are seriously handicapped, and the public 
is deprived of the service it has a right to expect. 
For as a result of the necessary compromise, WHAD 
is forced to forego some of such special broadcasts 
completely, others have to be curtailed, and still others 
are obtained only by giving up some regular educational 
features or some similar concession. Besides, only 
those events can be arranged for which are scheduled 
months in advance, since short notice involves added 
hardship, and thus again other desirable broadcasts 
are eliminated for WHAD. In a word, due to 

67 the reduction of power and the serious cross talk 
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i 

i 

i 

interference on the one hand, and the increasing re¬ 
strictions on anything like flexibility in our schedule on the 
other, the usefulness of Station WHAD has been very seri¬ 
ously impaired. I am advised that General Otto H. Falk, 
President of the Allis-Chalmers Manufacturing Company 
Milwaukee, will submit an affidavit containing pertinent 
evidence in this connection. General Falk ik nationally 
known and esteemed for his public spirit. As Chairman 
of the Board of Governors he is in close touch with Mar¬ 
quette University and its activities and in a| position to 
know first hand not only what service the university sta¬ 
tion is rendering, but also the serious handicaps under 
which it labors at present. I ask that the affidavit on its 
arrival be made a part of the record. 

Mr. Dolle: May I ask Mr. Hyde if that affidavit has ar¬ 
rived? 

Mr. Hyde: No, it has not. 

The Witness: Mr. Falk was out of the city before I left 
and I was told that it would be a few days before he would 
return. Might it be made a part of the record on its arrival, 
Judge Sykes? 

Commissioner Sykes: I will give you the balance of the 
week in which to file it in affidavit form. 

The Witness: Thank you. 

| 

The Commission itself in all our negotiations and cor¬ 
respondence has never denied the existence of a serious 
problem in WHAD’s case, nor the desirability of a re¬ 
adjustment that would further the distinctive public 
68 service the Marquette University station has always 
rendered. 

The Commission likewise recognizes by the uninter¬ 
rupted grant of license since its establishment that Station 
WHAD does serve public interest, convenience and neces¬ 
sity. Hence it will only be necessary to indicate briefly 
why it would serve such public interest, convenience and 
necessity better with the increase of power requested and 
the added flexibility of schedule. 

WHAD offers a highly diversified and distinctive educa¬ 
tional and cultural program, for the most part provided by 
faculty members of Marquette University, the second uni¬ 
versity in the State of Wisconsin, with a faculty of 400 

i 
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and a student body of 4,000. This program compares favor¬ 
ably with that of any university station of the country, 
and has been favorably commented upon, nationally as 
well as locally. Commendations have been received from 
groups particularly interested in the promotion of exten¬ 
sion work and adult education. Each month WHAD pre¬ 
sents about seventy or eighty educational talks on a great 
variety of subjects, usually arranged in series. I wish to 
present in this connection three exhibits which I respect¬ 
fully ask to be made a part of the record. Exhibit 1 con¬ 
tains our monthly schedule of broadcasts for the present 
school year. 

By Mr. Dolle: 

Q. Did you print these and send them out to your lis¬ 
teners? A. We print four thousand, sometimes five thou¬ 
sand, of these and send them out, yes, to alumni and dis¬ 
tribute them to those interested. We have been 
69 printing the programs in this way, now, for three 
years. 

Commissioner Svkes: Let it be marked. 

* 

(The printed programs of Station WHAD, referred to 
and submitted by the witness, were collectively marked 
4 ‘Applicant’s Exhibit No. 1.”) 

The Witness: Exhibit 2 presents a summary of the 
educational activities of the station for the past year, as 
well as a list of the special university events broadcast. 

For instance, we had last year educational talks or lec¬ 
tures, 449. 

Athletic and special broadcasts, 26. 

Six football games; 8 basketball games; 2 hockey games; 
2 debates; 2 dramas; 3 field meets; 3 miscellaneous. 

We had 29 organ recitals, 34 hour musical programs by 
College of Music faculty, Marquette Band, Glee Club, Or¬ 
chestra, and similar groups; and then we had 35 College of 
Music student recitals. 

(The summary of WHAD radio activities for the 1928-29 
season, referred to and submitted by the witness, was there¬ 
upon marked “Applicant’s Exhibit No. 2.”) 

The Witness: Exhibit 3 shows some forty separate series 
of talks presented during the current year and already 
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comprising by May 1 over 470 talks, some of which are as 
follows: Health talks, Your Child’s Health, Dental Hygiene, 
Nutrition, Wisconsin Highway Problems, Wisconsin Rail¬ 
way Problems, Wisconsin New Traffic Laws, 'JDhis Govern¬ 
ment of Ours, Vocational Guidance, Triumphs, of Research, 
Progress in Aviation, Astronomy, Botany, Zoology, 

70 Music Appreciation, The Art of Singing, Know Your 
Language, The Art of Debating, Public Speaking, 

Boy Psychology, Discussions in Religion, Modern Trends 
in Education, Then and Now in Education, A Philosophy 
of Life, Making Your Newspaper, Business News of the 
Week, Investments, Real Estate, Income Tax, Unemploy¬ 
ment, How to Conduct your Club Meeting, Alumni Organi¬ 
zations and Activities, Athletics, Football etc., Milwaukee 
Recreation Activities, What’s Best in the Movies, Inter¬ 
preting the News, Half Hour with the Poets, English 
Literary Periods, Every-Day Legal Problems, Care of the 
Sick, New Schools of Social Thought, History, Science, 
Sociology etc. j 

(The exhibit of educational series referred to and sub¬ 
mitted by the witness was thereupon marked 1 “Applicant’s 
Exhibit No. 3.”) ! 

In addition we have presented this seasoii some twenty 
athletic and special university events. These special fea¬ 
ture broadcasts which could and should be expanded if time 
were only available, are as distinctive and important as the 
regular educational series. Nine of the athletic events 
alone, to be specific, had to be sacrificed completely this 
year because of inability to arrange for time. 

Being peculiarly an educational station and closely identi¬ 
fied with the civic life of the community, there has been 
considerable cooperation with civic and municipal groups 
in definite educational programs, for instance, with the 
Board of Health, the Art Institute, the Milwaukee 

71 School Board, the Municipal Recreation and Social 
Service Department, various welfare: societies such 

as the Red Cross, Anti-Tuberculosis Association, Boy 
Scouts, Veterans of Foreign Wars, etc. 

The Commission must undoubtedly recognize that this 
service and this type of program is of more than local inter¬ 
est—in fact, it appeals more particularly, 


because of the 
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greater lack of opportunity, to the rural and small town 
population. It is a service that cannot be duplicated by the 
ordinary commercial station. WHAD should have suffi¬ 
cient power to reach that population of Southeastern Wis¬ 
consin. 

Many of these programs are primarily of interest to men, 
and numerous athletic and other features occur only at 
night, so that limited night time is essential—another fact 
already recognized by the Commission and therefore un¬ 
necessary to be dwelt upon more fully here. 

Further, Marquette alumni are particularly numerous in 
the populous cities of the Fox River Valley and in Eastern 
and Southeastern Wisconsin, and are most anxious to keep 
in touch with the University and its activities through its 
radio station. And yet they are forced to complain that 
they cannot get our station with anything like regularity 
due partly to the reduced power on which we now operate 
and partly to the cross talk interference from Station 
WJJD. 

i 

I present in this connection an affidavit drawn up by 
James P. Taugher, Secretary of the Marquette Alumni As¬ 
sociation, the man most suited to give first hand in- 
72 formation on this phase of the situation because of 
his close contact with the various alumni groups. I 
respectfully ask that it be made a part of the record. 

I will be glad to read the affidavit. 

Mr. Dolle: It is properly sworn to. 

Commissioner Sykes: You may use your judgment about 
that; remembering that we will read it anyway. 

The Witness: It is comparatively short. 

(The affidavit of James P. Taugher, subscribed and 
sworn to on the 8th day of May, 1930, was thereupon 
marked “Applicant’s Exhibit No. 4,” and was read by the 
witness.) 

The Witness: The increase of power requested would 
enable WHAD to reach a much larger percentage of this 
interested audience, and to reach those nearer Milwaukee 
with a more satisfactory signal, and would thereby pro¬ 
mote a useful public service and convenience. The cessa¬ 
tion, meanwhile, of time sharing with WISN with its many 
commercial chain programs, will allow the necessary flexi¬ 
bility in the university program, will enable the broadcasts 
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of all the popular athletic events instead of ai limited num¬ 
ber, and will eliminate the shifts, changes, and standings by 
now required of WISN to supply even a modicum of that 
flexibility. 

This is not the first time that WHAD has applied for 
the 900 k. c. channel. It did so on Sept. 24,j 1928, shortly 
after the reallocation, requesting 1000 watts day and 750 
night. The hearing on this application was held on Octo¬ 
ber 22, 1928 (File No. 4-M-B-ll, Docket No. 282). All sta¬ 
tions on the 900 channel had been duly notified. It is 

73 a fact worthy of vour notice that of the stations 
WKY, WMAK and WFBL, then on the 900 channel, 

none sent a representative to the hearing or showed any in¬ 
terest by submission of evidence or affidavits, save Station 
WFBL, Syracuse. This latter sent a representative in the 
person of E. C. Lovett, w r ho testified at the hearing as may 
be seen in the record, that WFBL had no objection to the 
granting of the application as long as it did not interfere 
with the assignment then effective for that station, WLBL, 
Stevens Point, Wis. with v 7 hich day time was to be shared, 
had signified by letter both to WHAD and tb the Commis¬ 
sion that it had no objection. WKY, Oklahoma City, had 
no protest, objection or even friendly critici|sm to offer,— 
though our application at the time v’as for 1000 watts day 
and 750 watts night. 

But the Commission maintained at the heading that their 
own General Order No. 40 did not allow the 900 frequency 
to Zone 4 for night time, and that they were absolutely de¬ 
termined to adhere to that order at that time< As Mr. Jack 
Pickford said at the hearing, and as will be found in the 
record, “even if the channel were available in every way as 
far as interference is concerned, Zone 4 could not use it at 
night.’’ With the suggested solution ruled out by this 
technicality there was nothing for WHAD to I do but remain 
for the time being on 1120 k. c. 1000 watts was offered on 
the 900 k. c. channel if v 7 e w’ould be satisfied with daytime 
only, but since that would have still more impaired the use¬ 
fulness of the station, it w^as not accepted. Prospects were 
held out that a readjustment more favorable to the station 
night be made in the near future. 

74 Readjustments were made, but they only still fur¬ 
ther handicapped our position. For WJJD, con¬ 
trary to the guiding principles of the reallocation was, as 
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1 said before, put on the adjoining 1130 k. c. frequency with 
20 kilowatts, where to the serious detriment of WHAD it 
still remains at present. 

The point which in our consultations with the Engineer¬ 
ing Division came up particularly for discussion was the 
probability of serious interference as a result of granting 
the application. We have submitted our reasons for main¬ 
taining that no such serious interference is to be expected 
from the operation of WHAD on the 900 k. c. frequency by 
the other stations on that frequency in the region of their 
normal range. In fact, if we were not satisfied after our 
own investigation, that the assignment asked for would 
be free from interference within our normal range, we 
should be foolish indeed to be going to all this trouble and 
expense to ask for it. 

First of all, WLBL, Stevens Point, with whom WHAD 
would share time during the day, is at present assigned 

2 k. w. and has received a construction permit for 3 k. w. 
Now remembering that the ratio of powers between day and 
night allowed by the Commission is regularly 2 or 2 1 /* to 1, 
if 3 k. w. can be allowed at Stevens Point during the day 
without danger of interference, there seems to be no reason 
why 500 watts (which is only 1/6 of 3 k. w.) should not be 
allowed in the same district at night. 

I think it is generally recognized among radio engineers 
that reception and interference phenomena cannot 
75 be adequately predicted from considerations of dis¬ 
tances and powers, and that experiment is the crucial 
test. Now we have made tests for the reception of the sta¬ 
tions which might cause interference. The nearest of these, 
WMAK and WFBL we have been unable to get clearly even 
under the most favorable conditions. Station WKY, Okla¬ 
homa City, we are able to receive though not regularly; 
occasionally it is accompanied by a heterodyne which may 
be due to the carrier wave of one of the New York stations. 
Our engineer does not think the strength of signal great 
enough to bother reception of WHAD within a radius of 
fifty miles, which we regard as greater than our range of 
satisfactory transmission. I submit herewith an affidavit 
from the engineer of Station WHAD, E. L. Cordes, E. E. 
and M. S. formerly Radio Operator of the U. S. N., and li- 
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censed operator, amateur or commercial, fot* the past 18 
years, embodying the results of these tests and presenting 
his technical testimony, and ask that it be made a part of 
the record. 

Commissioner Sykes: Let it be marked. 

(The affidavit of Edwin L. Cordes, dated May 10, 1930, 
was thereupon marked “Applicant’s Exhibit No. 5.”) 

i 

The Witness: If the Commission will permit, I will be 
glad to also read this affidavit. j 

Commissioner Sykes: Proceed. 

(The affidavit of Edwin L. Cordes was thereupon read to 
the Commission by the witness.) 

The Witness: We do not hesitate to say that despite the 
greater distance involved we would have more to fear from 
interference from WKY than from the eastern sta- 
76 tions. But we submit that under ordinary conditions, 
danger of interference between WKY and WHAD, 
(separated by 750 miles) if both operate as requested on 
900 k. c., would be remote. And even under conditions 
most conducive of interference, the danger would be mini¬ 
mized by several factors peculiar to our situation which we 
respectfully submit should be taken into consideration. 

Such danger would be minimized 1) due to the fact that 
WHAD would use very limited night time. Our regular 
educational features are over by 8:30 and it would be only 
the occasional special broadcasts, particularly athletic 
events, that would run beyond. 

2) Both stations WKY and WHAD are; using so-called 
100% modulation, which by increasing the ratio of the 
effective range of each station to the interference range of 
a heterodyne signal, insures better coverage for each sta¬ 
tion in its normal range and less trouble! from interfer¬ 
ence. 

3) Direct crystal control would probably enable keeping 
the beat note a minimum even in the intermediate regions. 

4) The WHAD program is largely speech rather than 
music, a circumstance which makes traces, of interference 
should they occasionally occur less objectionable. 
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5) Both stations are within populous cities and hence 
have a larger portion of their power absorbed than if they 
were in the open country. WHAD, in particular, is con¬ 
siderably shielded by adjacent structures which increase 
absorption. 

77 It is proper in an application of this kind to con¬ 
sider the engineering principles followed by 'the 

Commission itself in its assignments as at present in force. 
Novr there are numerous cases on regional channels ap¬ 
proved by the Commission where the distances and powers 
involved are such as to give rise to greater danger of inter¬ 
ference than might be feared from the grant of this ap¬ 
plication. 

To mention just a few; all on regional channels; On 1290 
k. c., Superior, Wis., (1000) and Pittsburgh, Pa. (1000) at 
720 miles. 

On 1280 k. c., Chattanooga, Tenn. (1000) and Trenton 
N. J. (500) at 650 miles. 

On 1280 k. c., Chattanooga, Tenn. (1000) and Dallas, 
Tex. (500) at 670 miles. 

On 1230 k. c., Indianapolis (1000) and Boston, Mass. 
(1000) at 800 miles. 

On 1220 Pittsburgh, Pa. (1000) and Lawrence, Kan. 
(1000) at 800 miles. 

On 940 k. c. Hopkinsville (1000) and Fargo, N. D. (1000) 
at 800 miles. 

On 1230 k. c., South Bend, Ind. (500) and Boston, (1000) 
at 750 miles. 

On the lowermost regional frequencies we have the un¬ 
usually striking combinations: 

On 570 Columbus, O. (750) and Asheville, N. C. (1000) 
at 300 miles. 

Columbus, O. (750) and Yankton, S. D. (1000) at 750 
miles. 

On 560 k. c., Chicago, WIBO, (1000) and Knox- 

78 ville, Tenn. (1000) at 450 miles. 

Philadelphia, (500) and Knoxville, Tenn. (1000) 
at 550 miles. 

On 550 k. c. St. Louis, (KSD) (500) and Cincinnati, 
(1000) at 300 miles. 

Even though it may be said that the three last named 
regional channels are recognized as far from the ideal, cer- 
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tainly they do not make effective broadcasting impossible. 
On the other hand, we think it an injustice to the vast ma¬ 
jority of stations to try to make the so-caviled regional 
channels the equivalent of cleared channels by further re¬ 
ducing the number of stations allowed on them. 

I present an exhibit which I ask to have made a part of 
the record, containing maps of the United States indicat¬ 
ing a number of combinations now being allowed by the 
Federal Radio Commission on regional channels below 1300 
k. c., and which would seem to give, merely on the score 
of powers and distances involved, equal or greater probabil¬ 
ity of heterodyne interference than in the assignment here 
requested. 

(The maps referred to and submitted by the witness 
were collectively marked “Applicant’s Exhibit No. 6.”) 

The Witness: If combinations such as these can be in 
simultaneous operation without serious interference in the 
normal range of the respective stations, and jthe continued 
approval of the Commission would argue that, there is 
greater reason to think interference will not result in 
this case. Experiment alone can be the final test, 
79 and we ask that we be allowed to make the experi¬ 
ment. The summer season is upon us land certainly 
there should be no fear of trouble now. The District Super¬ 
visor’s office has offered to cooperate in testing for inter¬ 
ference and for relative strength of signal at the Kansas 
City office. If it is shown that 500 watts at night does in 
fact interfere with either station in its normal range, 
WHAD will be willing to reduce its night power somewhat 
to eliminate it. Surely that seems a fair proposition and 
it is difficult to see how other stations are justified in oppos¬ 
ing it. 

Last December at a hearing on the application of WISN 
for 940 k. c., this application now under hearing was pro¬ 
posed as a practical and far better solution of the existing 
problem. Captain Hill of the Engineering! Division had 
previously admitted it to be a better solution. I repeat 
that we did not file the application till we had consulted the 
Engineering Division and received their assurance that it 
was worth applying for. 
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In conclusion it should be indicated that WHAD is not 
asking a new extension of time or power but only a return 
to the power, time and flexibility which it enjoyed prior 
to the reallocation. As I pointed out to the Commission 
immediately after the reallocation, WHAD was one of the 
stations that suffered most keenly from that reallocation 
without having given any cause of complaint. For in that 
reallocation there were forty stations of colleges, universi¬ 
ties and schools assigned 500 watts or more, while WHAD 
was reduced to 250 and seriously curtailed in time. Many 
other university stations have been improved since 

80 the re-allocation; WHAD has been overwhelmed with 
interference and has been crowded still more for 

time. And yet in its record of service, its equipment, and 
its program, WHAD at that time could stand, and at pres¬ 
ent will stand, favorable comparison with the best of these 
stations. In order of establishment of University Stations, 
it stands fifty in the entire group. 

By Mr. Dolle: 

Q. Now. Father, in addition to your position as manager 
of the station, what other relation do you have to the Uni¬ 
versity? A. I am Professor of Physics in the Physics de¬ 
partment. 

Q. Where did you get your preparation for that? A. 
My under-graduate work in physics was done partly at St. 
Xavier’s College, Cincinnati; later on at St. Louis Uni¬ 
versity; and my graduate work in physics was done at 
Johns Hopkins University at Baltimore. Then after I 
finished my graduate work and got my degree, I remained 
3 , year longer as research fellow at Johns Hopkins. 

Q. The statement which you have just read deals very 
largely with the relation between your station and an Okla¬ 
homa station? A. Yes. 

Q. You are asking to go on a wave length that is enjoyed 
by the Stevens Point station. What inquiry did you make 
to see what effect the operation would have on that station? 
A. When we first contemplated requesting this fre- 

81 quenev it was right after the reallocation of 1928 
was announced. I corresponded with the Stevens 

Point director and proposed this shift for WHAD. He an¬ 
swered that he was quite sure arrangements could be made 
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for the sharing of time; and of course there would not be 
very serious difficulty there because they were not using 
the full day time at all and they were not using any of the 
night time. 

Q. Was it in December when you filed this application 
for a portion of the day time operation, so far as the 
Stevens Point station was concerned, and all 1 of the night 
time operation? A. Yes. Shortly after -we filed that ap¬ 
plication we again got into correspondence with the 
Stevens Point people and there was no question that the 
day time was not completely used, and he said he thought 
the arrangement could be made. 

Q. Since then there has been some change! in the situa¬ 
tion, has there not? A. I have just learned that very 
recently WLBL and WHA jointly have filed an application 
for a construction permit for a 5-kilowatt station and sug¬ 
gested the 900 kilocycle frequency as the frequency for 
that station. I 

Q. What institution operates on 900 at Stevens Point? 
A. That is the Wisconsin Department of Markets. 

Q. What is the other station? A. The University of 
Wisconsin. 

Q. Where is that located? A. At Madison, Wiscon¬ 
sin. | 

82 Q. On what frequency does that station operate? 
A. Day time on 940 kilocycles. 

Mr. Dolle: May I ask, Mr. Hyde, if you can give us that 
application? Its number is 4-PB-1370, filed on the 28th of 
April, 1930. j 

The Witness: There has been talk of a consolidation of 
those two stations for some time; but as Mr. Calvert, Direc¬ 
tor of WLBL, told me, they were opposing it at Stevens 
Point- | 

By Mr. Dolle: j 

Q. Before you say anything about that: you have had 

some correspondence with Dr. Bennett of Stevens Point? 

Dr. Jansky: Your Honor, I would like to object to the 
last statement. 

Mr. Dolle: You mean, the witness’ answer? 

Dr. Jansky: Yes. 

Mr. Dolle: I quite agree with you. 


i 
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Commissioner Sykes: The witness has several times 
made hearsay statements. We have not called his atten¬ 
tion to it, such as statements contained in letters, and things 
like that. Those are not admissible. So do not refer to 
your conversations with other people, to what they said. 
Just confine your testimony to what you individually know 
about the situation. 

Mr. Dolle: I am trying to bring the witness to that kind 
of testimony now, by asking if he did not have some corre¬ 
spondence. I want to try to see that the testimony re¬ 
mains within proper limits. 

By Mr. Dolle: 

83 Q. You have had some correspondence with Dr. 
Bennett of the Stevens Point station? A. Not cor¬ 
respondence. I talked to him when we were at the hearing 
on December 4. He was there to represent the station and 
I spoke to him at that time; but of course they did not know 
at that time what was going to happen. 

Q. Have you not since had a letter from Dr. Bennett? 
A. Not from Dr. Bennett; I have from WLBL. 

Q. From whom? A. Mr. Calvert. 

Q. Have you that letter? A. It was, of course, private 
correspondence and would not be accepted as testimony. It 
would not be intended as such. 

Q. Let me see it in order to ascertain whether it is ac¬ 
ceptable as evidence. A. The letter of last December that I 
got from Mr. Calvert when I told him we had again filed an 
application—we of course never requested him to put it 
into the form of an affidavit. 

Q. It is not required to be put into the form of an affidavit 
if there is correspondence between two stations regarding 
their operations. 

Am I right, Mr. Chairman? 

Commissioner Sykes: Do you want it admitted as an ad¬ 
mission against interest? 

Mr. Dolle: I may not wish to offer it. The witness has 
the impression that the correspondence would have 

84 to be in affidavit form. 

Commissioner Sykes: The only theory upon which 
this is admissible is as an admission against interest of a 
party to the proceeding. 

Mr. Dolle: They are now represented by Mr. Jansky. 
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By Mr. Dolle: 

| 

Q. Stevens Point is operating only in the day time, you 
said, on the 900 kilocycle frequency? A. Day time only. 

Q. What portion of the day time would you wish to have ? 
A. Our day time operation is rather limited to a regular 
program in the afternoon. It is usually one half hour, edu¬ 
cational. Occasionally there are distinctive features which 
would take two to three hours. For instance, football 
games. 

Q. What portion of the night time operation : are you ask¬ 
ing for? A. We have asked for the same amount that we 

^ • • i # 

have now, with the added flexibility for all of these dis¬ 
tinctive university features which we cannot put on at the 
present time. 

Q. Up to what hour would you say that would require? 
A. The ordinary educational program is over at 8:30, but 
the athletic events would run on perhaps to 10 or occasion¬ 
ally later than 10; but that would be only on those occa¬ 
sions when there were such features. 

i 

Q. Then your application contemplates that you 
85 would share time with the station at Stevens Point? 

A. During the day. During the night of course there 
would be no time sharing. j 

Q. The application that the Stevens Point station has 
filed now is for five hours day time operation? A. So the 
application says. 

Q. Did you make any inquiry to see what effect the appli¬ 
cation you are applying for would have upon other stations 
on the 900 kilocycle wave length? A. We corresponded 
with WKY, WFBL and WMAK, either by wire or mail, 
personally by visit, or by correspondence, j I submitted 
those letters, simply as an indication of their opinion, to 
General Saltzman after I received their replies, and told 
him of the conversations- 

Q. That is all right. Is WKY represented here? A. It is 
not. 

Q. WJAX at Jacksonville is on the 900 kilocycle assign¬ 
ment, is it not? A. I do not know whether they were on 
that frequency at that time. I have never corresponded 
with them. They are of course very far removed, whereas 
Station WHDA does contemplate, or is under construction, 
perhaps, in Buffalo, New York- 
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Q. Was that station in service when you filed you appli¬ 
cation here? A. Unless there has been a change of name, it 
was not. I am not qualified to really say. WMAK was 
the Buffalo station enjoying that frequency of 900 kilo¬ 
cycles at that time, and they were sharing time with 

86 WFBL. Evidently there could not be another Buf¬ 
falo station at least operating at that same time. I 

think it is an entirely new station. The Engineering Divi¬ 
sion could tell us about that. 

Mr. Dolle: I think that is all. 

Commissioner Sykes: You may cross examine, Mr. 
Leahy. 

Mr. Leahy: I want to ask Mr. Spearman if he is going to 
present some engineering testimony on behalf of the Com¬ 
mission. 

Mr. Spearman: Yes. 

Mr. Leahy: Then I will not cross examine at this time. 
Commissioner Sykes: Have you any questions, Doctor 
J ansky ? 

Dr. Jansky: No, sir. 

Commissioner Sykes: Are there any questions on behalf 
of the Commission? 

Mr. Spearman: Yes, sir. 

Examination on behalf of the Commission. 

By Mr. Spearman: 

Q. Doctor, in connection with this map, or the two maps 
which you have offered, I believe that on the first map you 
do not show any stations the distances of which are com¬ 
parable to the distance between your station and the Buf¬ 
falo, New York, station, except one. Is not that right? A. 
Well, the distances are different, but I compared it with the 
WKY situation because, as I said, we feel that the danger 
of interference as result of our tests is greater in that case 
than in the case of the Buffalo stations as they are 

87 now, certainly. 

Q. Have you made any inquiry to see how much 
sand and how much kick the Memphis station and the Wa¬ 
terloo, Iowa, station are raising because they are on that 
same frequency? A. I have not, but I know the Commis- 
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sion has been allowing it. In fact, they put them on there 
rather recently. I 

Q. You would not be surprised if they had bfeen howling 
about it, would you? A. That would depend upon the re¬ 
sults they got. I 

Q. On this first map there are only two stations on a 
common frequency, the distances of which are in any wise 
comparable with the distance between the location of your 
station and Buffalo, New York? A. But the transmission 
along the Mississippi would, I think, be far bettbr than east 
and west between Buffalo and Milwaukee. 


Q. Doctor, you said you were Professor of Physics, I 
believe? A. Yes. | 

Q. And as a matter of course you are familiar with 
radio? A. Yes. | 

Q. And is it not a fact that the attenuation of radio 
transmission of signals is much less across Vater at all 
times, under ordinary conditions, than across dry land? 


A. That is the general principle, the 


general 


admission; 


yes. 

88 Q. Could you not have picked a location in the 
United States where you had a beginning for both 
stations to go at each other over a better water course than 
between Milwaukee, Wisconsin, and Buffalo, New York? 
A. I think experimentally the results are just about as bad 
up and down the Mississippi Valley, where it is not all 
water. 

Q. Going in an easterly direction from your station to the 
Buffalo, New York, station, the first thing you hit is Lake 
Michigan? A. Yes. j 

Q. And Lake Erie; and Lake Erie runs in a generally 
west direction toward Milwaukee? A. Yes. 

Q. So that in passing over several hundred miles of wa¬ 
ter the radio waves are absorbed very little and the attenu¬ 
ation is almost nil across w T ater, is it not? A. That is the 
general admission. But why don’t we get signals- 

Q. I believe you said a while ago that in Milwaukee at 
times you can hear the Oklahoma City station? A. Yes. 

Q. That is a considerable distance greater than the dis¬ 
tance between Milwaukee and Buffalo, is it not? A. I have 
admitted that. 

Q. And it is all over land? A. But it is the Mississippi 
Valley, at least to a considerable extent. Oklahoma City 


I 
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is 300 miles west of the Mississippi, where we all 

89 know we have exceptionally good transmission. 

Q. Transmission over water is considered by all 
engineers to be best, is it not ? A. Ordinarily they say that 
over water is better transmission than over land. I do not 
deny that. 

Q. And then they say the Mississippi Valley comes next? 
A. I do not know whether it comes next. I think it is com¬ 
parable, really. 

Q. The part yon got of the Oklahoma City station’s pro¬ 
gram was the modulated portion of it? A. Even the modu¬ 
lation, at times. 

Q. It is general knowledge that the carrier waves of sta¬ 
tions exceed by far the distance to which the modulated 
portion of the program can be picked up? A. That de¬ 
pends upon the modulation that they use. 

Q. They must have a hundcred per cent modulation if 
thev do not exceed the modulated distance bv the carrier 
distance? A. Yes. 

Q. Do you know what percentage of modulation this sta¬ 
tion uses? A. I have been told, a hundred per cent, but I 
am not absolutely sure on that. I think that a 6-B Western 
Electric transmitter is used. I only got that by hearsay. 
I of course discussed it at the supervisor’s office. I am not 
sure, but I think they have 100 per cent modulation. 

Q. On this second map, Doctor- 

90 Commissioner Sykes: Just a moment. Let me get 
something straight in my mind, if you please. 

What is the distance from Buffalo to Milwaukee? 

The Witness: About 450 miles. 

By Mr. Spearman: 

Q. On this second map, Doctor, I notice you show that 
Cincinnati, Ohio, and St. Louis, Missouri, are both operat¬ 
ing on a common frequency 300 miles apart. With regard 
to Station WKRC at Cincinnati and Station KSD at St. 
Louis, do you know how much trouble those two stations 
are giving each other? A. No, I do not. 

Q. Would you be surprised to know that the St. Louis 
station is driven in and has its service limited by reason 
of the simultaneous operation of the Cincinnati station? 
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A. I do not see how they are allowed to go oh if it is as 
bad as that. 

Mr. Dolle: Do you state that as a fact? j 

Commissioner Sykes: It would not make any difference 
if he did. He is not testifying. It would not be considered 
as testimony. He is just asking questions. 

Mr. Dolle: I would like to ask him if he kno^vs that that 
is so, because by a fair inference he is stating it as a fact, 
and that is what I wanted to know. 

Commissioner Sykes: I mean by that, we do not take 
statements of counsel as testimony. 

The Witness: I do not know about the St. Louis station. 

91 By Mr. Spearman: j 

Q. I notice you show here that the station at Knoxville, 
and on this other map the one at Chattanooga* Tennessee, 
are operating with a station in Dallas, Texas. Do you 
know what the conditions of transmission in and around 
Chattanooga are, or what their percentage of absorption 
is or about how high the absorption is in those mountains 
immediately around Chattanooga? A. I have no definite 
data on it. I am simply giving you conditions which the 
Federal Radio Commission is allowing and from which, 
judging from the distances and powers involved, the danger 
ought to be just as great as will arise in our ease. 

Q. It is common knowledge, or at least accepted by most 
engineers—in fact, by all of them, is it not:—that most 
mountains do have an effect on radio transmission and are 
high absorbers of radio waves? A. Yes. 

Q. And you know that Chattanooga, Tennessee, is in 
a very mountainous country? A. Right. 

Q. And do you know where the station which you have 
shown here, operating on 1280 kilocycles, is located with 
respect to those mountains or how high thq absorption 
from that station is in Chattanooga ? A. I cannot give you 
any figures on that. 

Q. Is it not entirely possible, Doctor, that you can have 
two stations in the United States at different locations, 
five or six hundred miles apart, operating with a 

92 given power, and may move those stations to other 
points the same distance apart, and in one place they 
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will not cause interference and in the other they will cause 
a great deal of interference? A. Absolutely. I will admit 
that; and that is one reason why I think there are other 
factors in our case which would seem to minimize it. We 
are located right in the city, and we are aborbed particu¬ 
larly in regard to the east, and therefore, although we may 
be putting out 500 watts, Buffalo would not be getting as 
near as much as they would if we were a little bit farther 
out of the city. 

Q. Have you made any investigation of the transmission 
conditions in the New England and northeastern states of 
the United States? A. I have made no personal investiga¬ 
tion, but I of course have heard at different times of the 
difficulties they have. 

Q. They have a very peculiar condition there, have they 
not? A. Yes. 

Q. Radio waves seem to be absorbed almost at the mo¬ 
ment they start from the transmitter. A. We have the same 
thing in Wisconsin. The transmission from Madison is 
very difficult. 

Q. Station WTMJ is also in Milwaukee, is it not? A. It 
is outside of the city. 

Q. Would you not say that the transmitting conditions 
of WTMJ would be more comparable to the transmitting 
conditions from your station? A. The transmitting 
93 characteristics are, but they have higher power. 

They can reach Madison. It is not as good as it might 
be, perhaps. 

Q. Have you listened in to see what character of inter¬ 
ference they are having? A. Not in Madison. In Mil¬ 
waukee I have listened to it, and there is no bother there. 

Q. You have heard a lot about station WTMJ complain¬ 
ing of interference from greater distances than this? A. 
Yes, and I have also heard it contradicted; and I have 
heard that tests were made and they are not very con¬ 
clusive. I heard that from the Department of Commerce. 

Q. These two maps which you have introduced merely 
show locations of stations, frequencies, and distances be¬ 
tween them, and you have made no investigation to deter¬ 
mine what interference, if any, exists by reason of simul¬ 
taneous operation of those stations or what the transmit- 
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ting conditions of those stations are? A. That is true. I 
cannot attempt to make an investigation of the whole coun¬ 
try. I am giving you there the distances and the powers 
involved which, on the face of them, unless the experiment 
proves otherwise, should have no greater dahger of inter¬ 
ference than in our own case. 

i 

Mr. Spearman: That is all. 

The Witness: I am asking that we also he allowed to ex¬ 
periment and see whether there is interference which will 
arise within the region of their normal transmitting dis¬ 
tance. There is no reason why a station like iWKY should 
expect to be getting up into Wisconsin with a clear 
94 signal. That is not their normal range. 

Redirect examination. 

; 

By Mr. Dolle: j 

i 

Q. How about the station at Buffalo? The Buffalo 
station has no reason to get into Michigan, eyen. 

Q. Mr. Spearman, counsel for the Commission, just asked 
you in regard to absorption of the radio waves toward the 
east, and you said there were specific conditions that would 
retard them so that you would not cause interference? A. 
No; I said that the absorption to the east of our own station 
is worse than in other directions. Otherwise in the im¬ 
mediate region of water the conditions should theoretically 
facilitate transmission. 

Q. What are the conditions that in your opinion justify 
the statement? A. The structures in the neighborhood. 
For instance, we have a church close at hand with a con¬ 
siderable amount of copper in the roof, and steel structures 
just beyond that. These absorb a good deal of energy, as 
you can see if you simply walk along with a testing ap¬ 
paratus. 

Q. In the location where your transmitter will be, you 
would expect that the transmission would be reduced east¬ 
ward? A. Yes, sir. 

Q. Is there any other station that you ha^re given con¬ 
sideration to in so far as the effect this hew operation 
might have upon it? You have inquired into the Buffalo 

5—5253a 
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situation to see whether or not you would cause seri- 

95 ous interference there? A. WFBL was on that fre¬ 
quency formerly. They are still farther removed; 

and since we could not get even the Buffalo station when 
WFBL were transmitting on that wave, it shows that the 
transmission from those stations under the conditions un¬ 
der which they are operating at present is not so excellent 
either. I do not know much about their transmitter at 
present, but they certainly never come in with the modu¬ 
lated wave. 

Q. In respect to the Wisconsin University Department 
of Agriculture and the proposed consolidation of those two 
stations, if that were to take effect there are two wave 
lengths, are there not? A. Each one has at present a wave 
length. The frequency of the Wisconsin University is 940 
kilocycles, and that of the Department of Markets is 900 
kilocycles. 

Q. What is the power at present of the University of Wis¬ 
consin station? A. 750 waits. 

Q. And Stevens Point? A. Two kilowatts power, and 
they have a construction permit for 3 kilowatts. 

Q. So that if there is a consolidation they could operate 
on 940 or 900 ? A. It would seem that that is the case. 

Q. If they were assigned to 900 would you still be in posi¬ 
tion to make any reasonable adjustment with regard to 
time? A. I do not think that they would have such an 

96 elaborate program that they would want to take up 
all the day time absolutely, and I would be willing, 

certainly, to cooperate with them, to reduce, if possible, 
even our afternoon progrom and then have a little time in 
the evening. 

Q. What would be the position of the University with 
regard to the operation with the power you ask for, 500 
watts, if by actual use you find you are disturbing the pres¬ 
ent assignment of stations or you were causing an insur¬ 
mountable inconvenience to them? A. As I said before, if 
after testing, after trying experimentally operation on 900 
kilocycles with 500 watts, we find out that interference is 
caused, as a mater of fact, to these other stations on the 
same frequency within the region of their normal range, I 
should be very glad to reduce the night time power to 
eliminate that. 
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Q. If this assignment should be granted it would have 
the effect of putting you on better service ? A. It certainly 
would. 

Q. Would it also have the effect of improving the 
service of other stations in Milwaukee? A- If certainly 
would improve WISN. That was the reason of their ap¬ 
plication last December. The trouble of it was that they 
proposed something which would not be very practical, and 
that is why we brought forward this proposition once more 
as a practical solution. I had meanwhile, olj course, corre¬ 
sponded with the Commission on the matter: 

Mr. Dolle: That is all. 

97 Commissioner Sykes: Have you any further testi¬ 
mony ? 

Mr. Dolle: No, your Honor. 

Commissioner Sykes: Have you any other affidavits ex¬ 
cept the one you expect from General Falk! j 

The Witness: No; I have given the others in as exhibits. 

Mr. Dolle: I assume, may it please the Commission, that 
the matter of affidavits as to the service rendered by the 
station would be considered superfluous because of the 
nature of the institution. It has been on the air so many 
years that I do not think the opinion of any one who had 
listened to its program would add anything to the strength 
of the case. It is a station of high standing in the service 
that it has been performing, so we have not burdened the 
record with a number of affidavits on that matter. 

I 

Re-examination on behalf of the Commission. 

By Mr. Spearman: 

Q. Doctor, I believe you said there weije a couple of 
buildings close to your station which interfered with the 
propagation of energy by your transmitter.; How far are 
they removed from your transmitter? A. The nearest 
thing is a church right adjoining the building on which we 
have our transmitter and the antenna, and the spires of 
the church are considerably above the height of our 
antenna. The ridge of the church is probably just about 
the same level, and the spouting and cornice work are all of 
copper and it does really absorb. The antehna is between 
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—one end of our science building and the other 

98 end is the tower of the building itself, and that, 
again, will absorb somewhat. 

Q. Which direction from your antenna is this copper? 
A. Directly east. 

Q. If the absorption is so high, how can you explain why 
you have not made application to move to a better loca¬ 
tion? A. It would be rather inconvenient to move the 
University station out into a district outside the city, let 
us say, because in order to put on an educational program 
you would have to bring out your professors or otherwise 
put in long remote control circuits, and that would be a 
considerable added expense. 

Commissioner Sykes: Your transmitter is right on the 
University grounds? 

The Witness: It is; yes, sir. 

By Mr. Spearman: 

Q. I notice in your application for the last renewal of 
license you state that 50,000 people live within a radius of 
one mile of the station, 200,000 within two miles and 400,- 
000 within three miles. A. Approximately. 

Q. If the power of the station should be increased to 
twice what it is now, is it not a fact that those 50,000 peo¬ 
ple living within a mile of your station would have a 
blanket put over them and it would be hard for them to re¬ 
ceive stations on adjacent frequencies? A. I do not think 
that would be a serious difficulty. First of all, we 

99 are not in the strictlv residential section. To one 
side of us the residential section does begin. To the 

other side it is commercial, manufacturing, and so on. 
The other frequencies used by stations in Milwaukee are 
certainly far enough removed to get splendid reception of 
them without any blanketing effect from our station. 

Q. Are there not other stations that are on frequencies 
not so far from the one you have asked for, and that the 
people of Milwaukee like to listen to, within 20 or 30 kilo¬ 
cycles of 900? A. WHAD is on the adjoining one; but I 
never heard that it was considered a popular station in 
Milwaukee and I do not know how many people try to get it. 

Mr. Spearman: That is all. 

(Witness excused.) 
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Commissioner Sykes: Is there any testimony on behalf 
of WHDA? 

Mr. Leahy: No, sir. 

Commissioner Sykes: Is there any testimony on behalf 
of WLBL? ! 

Dr. Jansky: Yes, sir. 

Testimony on Behalf of Station WLBL. 

Dr. C. M. Jansky was called as a witness on behalf of 
Station WLBL and, being first duly sworn, testified as fol¬ 
lows : 

i 

Direct examination: 

The Witness: I am a consulting radio engineer, with 
offices in the Munsey Building, Washington. I am 
100 an alumnus of the University of Wisconsin and have 
for some time been acting in an advisory capacity 
for the University of Wisconsin and have been authorized 
and directed by the Commissioners of the Department of 
Agriculture and Markets of the State of j Wisconsin to 
protest the granting of the request of Marquette Univer¬ 
sity in so far as the granting of their application on behalf 
of WHAD would prevent the granting of application 4-PB- 
1370 now before the Federal Radio Commission. I will re¬ 
fer to this application in a moment. 

The University of Wisconsin is now operating radio 
station WHA at Madison, Wisconsin, on 940 kilocycles, 
using 750 watts power. 

The State of Wisconsin Department of Agriculture and 
Markets is now operating radio station WLBL at Stevens 
Point, Wisconsin, on 900 kilocycles, using 2,000 watts 
power. Both are classed as day time stations. 

The University of Wisconsin and the Wisconsin De¬ 
partment of Agriculture and Markets are desirous of con¬ 
solidating these two stations, and to this end have filed for 
a construction permit for a radio transmitter to be located 
at Hancock, Wisconsin. This application is for the right 
to use 5,000 watts power until sunset, seven days per week, 
on 900 kilocycles. The file number of this is 4-PB-1370; 
and I desire to have this application with the papers at¬ 
tached to it and referred to in it as a part of the applica- 
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tion, incorporated in the record of this hearing. I would 
like to move their admission at this time. The letter at¬ 
tached is signed- 

Commissioner Sykes: Was this made a part of the ap- 
lication ? 

101 The Witness: Yes; according to the statement of 
the letter and the statement in the application. 

Commissioner Skyes: All right; that may be done. 

The Witness: The cost of the proposed transmitter over 
and above the cost of the equipment already installed at 
WHA and WLBL, each of which will be used, will be ap¬ 
proximately $22,000. The funds for the installation of this 
station and for its operation have been appropriated by the 
state legislature of Wisconsin. 

As a part of the application and in support of it is a letter 
signed by the Governor of the State of Wisconsin, the 
President of the University of Wisconsin and the Chair¬ 
man of the Board of Commissioners of the Department of 
Agriculture and Markets for the State of Wisconsin. 

The object of the proposed consolidation is to provide 
for the University of Wisconsin, Department of Agricul¬ 
ture and Markets, and for other agencies such as the State 
Board of Health, the Department of Public Instruction, 
Wisconsin Highway Commission and the Conservation 
Commission, better radio facilities for serving the citizens 
of the state. 

The studios of the consolidated station are to be most 
favorably located as regards the origin of programs, 
namely, at Madison, Wisconsin, with the control studios on 
the University campus and a branch of the State Capitol 
Building. 

The station is to be placed in a rural location near the 
center of the state, approximately 90 miles due north' 

102 of Madison. 

I am informed, your Honor, by the Wisconsin 
State Department of Agriculture and Markets, that they 
did not know of this hearing until yesterday and they in¬ 
structed me to appear on their behalf; and on their behalf I 
would like, in view of this situation, to request additional 
time within which the applicants may file affidavits. 

Commissioner Sykes: How much time, Doctor ? 

The Witness: If I may, I would like to have about ten 
days. 


i 
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Commissioner Sykes: All right. Each station will be per¬ 
mitted ten days within which to file affidavits, j 

The application dated the 28th of April, 1930, University 
of Wisconsin, together with a letter dated April'28, 1930, 
duly sworn to, is admitted by reference as part of the tes¬ 
timony. 

Have you anything further, Doctor? 

The Witness: That is all. 


Cross-examination on behalf of WHAD. 


By Mr. Dolle: 


Q. Do you know how much time WLBL actually operates? 
A. I do not. 

Q. Do you know how much time WHA actually operates? 
A. No. | 

Q. You have only the information conveyed to you so 
meagerly in this request? A. Yes. 

Q. Do you know anything about the proposed con- 
103 solidation? A. I have general information concern¬ 
ing it, inasmuch as Professor Bennett], the engineer 
and director of the station, and Dean Bussell of the College 
of Agriculture, and other members of the faculty and staff 
of the University, have conferred with me concerning it for 
the past three or four months. 

Q. You know, then, the program of the station after con¬ 
solidation, do you ? It is stated in the letter, 
not? A. Yes. 


I believe, is it 


Q. Would the new program, after consolidation, be more 
elaborate than the programs of the two stations at the pres¬ 
ent time ? A. In my opinion, decidedly so. 

Q. Nevertheless, whatever operation they care to indulge 
in would be day time to sunset in any case? ] A. Yes. 

Q. Are you familiar with the Marquette University? You 
know the nature of that institution? A. Yes. ] 

Q. You know that it is the second largest institution, sec¬ 
ond only to the University of Wisconsin, in the United 
States? A. Yes. 

Q. Do you know anything about the relations of the offi¬ 
cers of the two institutions? A. No. 

Q. Then you would not be surprised if I told you 
104 that they are most cordial and that fhey cooperate 
together very well indeed? A. I would not. 

i 
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Q. Is there any reason why, if the consolidation is 
effected, they could not operate as effectively on 940 kilo¬ 
cycles as on 900 ? A. I believe there are, although I am not 
prepared to go into detail on the matter now. I understand 
that the subject of the choice between these two frequencies 
was studied for a considerable period of time by Professor 
Bennett. 

Q. Do you wish us to infer from this that the operation 

has not been satisfactorv on 940? A. That involves a defi- 

«/ 

nition of what is satisfactory and what is not satisfactory. 

Q. Is that difficult to give when it comes to the operation 
of a radio station? A. In the absolute not difficult to give 
relatively. 

Q. Is it a fact that it has been satisfactory? A. No; I do 
not believe it has been. 

Q. Satisfactory to the University? A. No; I don’t 
think so. 

Q. What has been the difficulty that they have found it 
unable to overcome? A. A great many. I do not have all 
of them in mind. 

Q. Of course “a great many” is a general term. “Great 
many” doesn’t mean so much. Is there any other station 
operating on 940 kilocycles that encounters insur- 
105 mountable difficulties? As far as I know, the records 
of the Commission do not show that any of them are 
asking for a change. A. I imagine that if you asked those 
various stations for information concerning the character¬ 
istics of their frequencies you would find a great deal of 
evidence. 

Q. Is there any reason why 900 would be a more satisfac¬ 
tory frequency than 940? A. I would not be prepared to 
state on an inspection of the records here. 

Q. I somehow got the impression that in these assign¬ 
ments of frequency there was no such thing as one being 
preferred to another. A. That is not so. Quite the reverse 
is true. 

Q. Then as to those in the 900, so close together, there 
would be a difference in the desirability? A. There cer¬ 
tainly might be. 

Q. Do you say that as a possibility or as a fact? A. It is 
a fact. 

Q. 900 is more desirable than 940? A. With respect to 
the reasons why Professor Bennett applied for this particu- 
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lar frequency as against the other I am not prepared to 
give testimony today, as I merely know that prior to select¬ 
ing this frequency the Wisconsin people gave g good deal of 
study to it. I did not assist them in those studies and there¬ 
fore am not prepared to give evidence one way or the other 
in that connection. The application is for ;the 900 kilo¬ 
cycle frequency. I 

Q. Do you know Mr. Calvert, the manager of Sta- 

106 tionWLBL? A. No, sir. 

Q. I am assuming that when you file your memoran¬ 
dum you will send us a copy of it? A. I shall certainly do 
that. I 

Q. Then I will give you my address in Washington so 
that you may do so. 

That is all. 

Commissioner Sykes: Are there any other questions of 
Professor Jansky? 

(No response.) 

Commissioner Sykes: Any questions, Mr. Leahy? 

Mr. Leahy: No, sir. 

i 

Examination on behalf of the Commission. 

By Mr. Spearman: 

I 

Q. Professor, how far would you say that stations of 500 
or 750 watts power should be placed apart unless the two 
are to interfere with each other if operated simultaneously 
on the same frequency? A. The question is not capable of 
a specific answer. j 

Q. What would you say the minimum distance should be 
to put a station of 500 watts power on the same frequency? 
A. The farther apart the better. Anything less than that 
is bound to result in a condition of interference. 

Q. How close can you put them without having any inter¬ 
ference in the Mississippi Valley? A. In the Mis- 

107 sissippi Valley, without going into a great deal of 
detail, I should say that if you put a 500 watt station 

at one end of the Mississippi Valley and a 750 watt sta¬ 
tion at the other end, you are giving a great deal of inter¬ 
ference within the service areas of both stations. 

Q. How far is it from one end of the Mississippi Valley 
to the other? A. I don’t want to be checked up on my rough 
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judgment of geography, but I think it is something like 14 
or 15 hundred miles. 

Q. Would you say that under average conditions a sta¬ 
tion in the Mississippi Valley with a power of 500 watts— 
how far would you say that the carrier wave of that sta¬ 
tion woud be sent at night time so as to cause heterodyne 
interference? A. Under favorable conditions it would carry 
to the Rockies and to the Atlantic Coast. 

Q. Is it not a fact and accepted among radio engineers 
that the attenuation of radio waves is less over water than 
over land? A. That is usually the case. 

Q. Then, Professor, what would you say the effect of a 
station in Buffalo, New York, would be on a station in Mil¬ 
waukee, Wisconsin, and what effect would the Milwaukee 
station have on the Buffalo station if those stations oper¬ 
ated simultaneously with 500 watts power and the dis¬ 
tance between them is about 450 miles, taking into con¬ 
sideration that each one of them takes its start off of water? 

A. Unless there are some unusually peculiar radia- 
108 tion patterns, I would expect a great deal of heter¬ 
odyne interference under those conditions. 

Q. What does heterodyne interference do in radio re¬ 
ception and what is its benefit or its advantage or disad¬ 
vantage? A. It has this effect: Assuming that the two 
stations in question are on different frequencies, each 
would have a given service area; that is, these service areas 
would not overlap. There might be a considerable distance 
between them. Placing both stations on the same fre¬ 
quency, although the service areas do not overlap, the in¬ 
terference radius, if you please to call it that, of one sta¬ 
tion will be so great that the interfering signal from one 
station will penetrate the service area of the other. The 
reverse would of course be true; and therefore the service 
areas of both stations will be very materially reduced. 

Q. The interference area of a station when it operates 
on a common frequency with another station is always 
larger than its service area ? A. Far greater. 

Q. And the operation of these two stations simultane¬ 
ously would have the effect of considerably reducing the 
service area of each of them? A. Yes. 

Mr. Spearman: That is all. 
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Recross-examination on behalf of WHAD. 

By Mr. Dolle: j 

Q. Stations WHA and WLBL expect to transmit their 
signals from Hancock? A. Yes, sir. 

109 Q. How far is that removed from the Lake Michi¬ 
gan shore? A. I do not know. I thipk it is about 

70 miles. j 

Q. And they ask for 5,000 watts, do they not, for day¬ 
time operation? A. That is true. 

Q. Can they, by sending a 5,000 watt signal, across wateF 
in the direction of Buffalo and Portland, M^ine, and the 
whole East—what would be the effect of that on the Buffalo 
station? If 500 watts would do it, 5,000 would do it also, 
would it not? A. I do not believe I have your question. 

Q. The question is this. It has been brought out here 
that 500 watts will have a very bad effect on the proposed 
station at Buffalo which has not yet been built but which 
has a construction permit. You say your station is going 
to operate at 5,000 watts, only 70 miles rembved from the 
water line. What would be the effect of ydur operation 
on the proposed Buffalo station? A. Not nearly so great, 
because of the difference in night time and day time opera¬ 
tion. 

Q. Is it 10 to 1? A. I doubt if you can figure it on the 
basis of power ratios in that way. I would state that on 
the basis of such studies as I have made that the effect of 
the 5,000 watt transmitter would be far less than 500 watts 
at night. 

Q. You are making an estimate. You said rather posi¬ 
tively that 500 watts would wreck the Buffalo station. 

110 A. At night. I didn’t say it would wreck it. I 
think I qualified my answer. 

Q. Do all engineers agree that 5,000 watts daytime power 
would have less effect on stations at Buffalo |han 500 watts 
night time power? A. I do not know that! all engineers 
have ever expressed an opinion. 

Q. They all hold the same opinions on the; effect of day¬ 
time operation and the interference caused by stations? 
A. I do not know whether you will find those things gener¬ 
ally expressed or specifically expressed. 

Q. What would be the ratio between the interference of 
daytime operation and night time operation- A. I 
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don’t know that I would want to pin myself down to par¬ 
ticular ratios in the matter. 

Mr. Spearman: That 5,000 watts license has never been 
issued? 

The Witness: Oh, no. It is merely an application. 
(Witness excused.) 

Commissioner Sykes: With regard to the letter from F. 

E. Calvert, we are admitting it more as a statement of the 
party in interest. 

Mr. Dolle: It is offered merely to show the cordial rela¬ 
tions between the two stations and their willingness to 
adapt themselves to any circumstances. 

(The letter referred to, dated December 16, 1929, from 

F. E. Calvert to Eev. A. H. Poetker, Director of Station 

WHAD, was thereupon marked “Applicant’s Ex- 
111 hibit No. 7.”) 

Commissioner Sykes: Is there any testimony on behalf 
of the Commission? 

Mr. Spearman: Yes, your Honor. I wish to call Mr. 
Eing. 


Testimony on Behalf of the Commission. 

A. D. Ring was called as a witness for and on behalf of 
the Commission and, being first duly sworn, testified as 
follows: 

Direct examination. 

By Mr. Spearman: 

Q. You are one of the broadcast engineers of the Fed¬ 
eral Eadio Commission, are you not? A. Yes. 

Q. Have you examined the application of Marquette Uni¬ 
versity which is now being heard, for authority to operate 
a 500-watt station at Milwaukee, Wisconsin, on a frequency 
of 900 kilocycles? A. Yes, sir. 

Q. Mr. Eing, what other stations operate on that same 
frequency closest to Milwaukee, Wisconsin? A. The nearest 
station now operating on a frequency of 900 kilocycles, to 
Milwaukee, is WMAK at Buffalo and WKY at Oklahoma 
City. 
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Q. What power has each of those stations? j A. WMAK 
has a power of 750 watts, and WKY has a power of 1,000 
watts. 

Q. Mr. Ring, what is the distance, did you say, between 
Milwaukee and Buffalo, air line? A. 460 miles. 

112 Q. And the distance between Milwaukee and Okla¬ 
homa City? A. 735 miles. ' 

Q. Are you acquainted with the conditions underlying 
radio transmission in the general territory in and around 
or about Milwaukee, Wisconsin, and do you know whether 
it is good or bad or what kind of propagation they get? 
A. Yes; I have lived in Milwaukee, and while there I 
listened to many broadcasting stations. 

Q. Would you say that the conditions for transmitting 
radio waves out from that vicinity are good, fair or excel¬ 
lent? A. My experience with reception there indicated 
that the propagation into Milwaukee was very good. 

Q. How about out? A. When I was checking on propa¬ 
gation out I had to be somewhere else. j 

Q. Have you been at other places or have you made a 
study to determine the transmitting conditions coming out 
of Milwaukee to that place, under like circumstances? A. 
I have listened to one station broadcasting from Milwau¬ 
kee—as a matter of fact, I have listened to several of the 
stations, which seem to be very good, or at least, the aver¬ 
age. There was not anything unusual about it one way 
or the other. j 

Q. How far, under the conditions as you know them, 
would you say that a 500-watt station in Milwaukee 

113 is capable of sending a carrier wave with strength 
enough to cause interference, such as heterodyne 

interference, with other stations operating on that fre¬ 
quency or a common frequency with it? A. Under average 
conditions—and average conditions seemed to prevail con¬ 
cerning Milwaukee—I would expect a nuisance area range 
of probably 500 to 800 miles, under average conditions. 

Q. What would the effect of the simultaneous operation 
of this station and Station WHDA at Buffalo, New York, 
be on each other if they operated simultaneously on the 
same frequency, the Milwaukee station with 500 watts 
power and the Buffalo station with 750 watts power? A. 
If the average condition prevailed at both stations—that 
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is, the propagation from the 750 watt station is what would 
be expected in a westerly direction from Buffalo and what 
is expected in an easterly direction from Milwaukee—I 
would expect serious heterodyne interference in the poor, 
average, and possibly what might otherwise be good serv¬ 
ice area of each station. 

Q. That would have a tendency to reduce the present 
service area of the Buffalo station, would it not? A. That 
would be expected; yes. 

Q. And it would likewise cause the station in Milwaukee 
to have a very small service area, would it not? A. Yes; 
it would limit the service area of both stations. 

Mr. Spearman: Your witness. 

114 Cross-examination on behalf of WHAJD. 

By Mr. Dolle: 

Q. The Milwaukee station’s service area, because of the 
water- A. The water borders Milwaukee on the east. 

Q. I am speaking of the service area. There is no east¬ 
ern service area that would be affected by the Buffalo opera¬ 
tion? A. Not unless some of the boats have receivers. 

Q. Therefore it would be altogether to the west of the 
station. A. Yes. 

Q. And I should say also that the Buffalo station gives 
no service to the west, because it borders on a wide river 
running down there? A. Quite a distance up the river 
from Buffalo. 

Q. So when you compare the stations you have only 
three fourths of the difficulty as far as the lake station is 
concerned? A. That is true; but that is the entire service 
area of each station. 

Q. Buffalo is operating on 900 with Stevens Point, is it 
not? A. Yes. I should have read WLBL, a day time sta¬ 
tion at Stevens Point. 

Q. Has your department a record of any complaints about 
interference with those two stations, both operating on 900 
kilocycles? A. I have heard complaints of inter- 

115 ference, but not identified. 

Q. But you have nothing pending before the Com¬ 
mission of a serious nature concerning those two stations? 
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A. Not to my knowledge. Of course the Stevens Point 
station has day time operation. 

Q. You heard Dr. Poetker testify that Milwaukee does 
not get the signals of the Buffalo station? A. Yes; I heard 
that testimony. 

Q. Do you know anything about that, being a Milwaukee 
man yourself ? A. While in Milwaukee I do not recall hav¬ 
ing listened to the Buffalo station. But due to the crowded 
condition of that channel it is altogether possible that you 
can tune in on a receiver and not get a signal that could 
be identified, due to heterodyne interference between sta¬ 
tions on that channel. Milwaukee certainly is out of the 
service area of both stations, and if any signal is received 
undoubtedly it would be badly heterodyned ajid could not 
be identified. 

Q. What is the condition at Buffalo? Is there a great 
degree of crowding there ? A. The distance between Buffalo 
and the other station on that channel is, Oklahoma City to 
Buffalo, 1,130 miles. j 

Q. But I am speaking of getting Buffalo in Milwaukee. 
The doctor testified that they could not get that station 
there. A. That was my statement, that Milwaukee is out 
of the service area of the Buffalo station; and even 
116 if the Buffalo station were on a cleared channel I 
doubt that consistent or even poor reception would 
be had. But due to the crowded condition df that chan¬ 
nel, under no circumstances when both stations are on would 
we expect to get a signal that could be identified. 

Q. He stated that he could hardly identify the Oklahoma 
station signals. A. The difference in time may permit late 
operation at a time when the Buffalo station was not on. 

Dr. Poetker: These tests were made usually early in the 
evening from 7 to 8 or 9 o’clock. I 

The Witness: Are you sure it was dark at the Oklahoma 
City station and the propagation had come up to its night 
time characteristics? 

Dr. Poetker: Yes. 

i 

By Mr. Dolle: 

Q. I am trying to ascertain whether the Buffalo station 
cannot be heard over in Milwaukee. Is there any reason 
to expect that the signals emanating from Milwaukee 
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would cause a disturbance in Buffalo ? A. There is no evi¬ 
dence presented that unusual conditions exist with respect 
to the Buffalo station WMAK which is on that channel 
now. There is litigation over taking that station off and 
putting another on. WHDA could put in equipment that 
is in every degree efficient and under average conditions 
they could get far more signal in Milwaukee from that 
station than from the Oklahoma City station. 

Q. But at present there is nothing that would lead 

117 us to believe that there is serious danger of that. I 
am asking about the station in Buffalo that has not 

been constructed—has it? A. As I understand it, it has 
a construction permit and is in litigation now. 

Q. That is station WHDA, which was notified of this 
hearing? A. Yes, sir. 

Mr. Dolle: That is all. 

Commissioner Sykes: Mr. Leahy, do you desire to ask 
any question? 

Mr. Leahy: No, sir. 

Redirect examination. 

By Mr. Spearman: 

Q. The fact that a station is not received in a certain 
place is no indication that if another station were put on 
that frequency at that place there would be no interference 
on an ordinary receiving set? A. It is generally known 
that there may be a carrier that has not sufficient volume 
to give a modulated signal, and yet it would cause hetero¬ 
dyne. 

Mr. Dolle: Would that condition be any different from 
what it is in a hundred other places in the United States? 

Mr. Spearman: I object to that, because two wrongs 
never made a right. 

Mr. Dolle: I understand that, but we are dealing with 
conditions, and while we are trying to adjust the situation 
we must not try to do it all at once or in one 

118 place- 

Dr. Poetker: May I remark one more thing? 

Commissioner Sykes: Just a minute. You are not testi¬ 
fying now, Doctor. The engineer is testifying. 
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The Witness: What was the question? 

(The pending question was read by the reporter as above 
recorded.) 

The Witness: We know that in lots of iplaces in the 
United States there are very serious conditions of inter¬ 
ference now existing, and certainly sooner or later they 
must be corrected; and while this condition may not be 
worse, if it is put on it must be classified; among those 
pretty soon that must be corrected. 

Dr. Poetker: The testimony I offered from our engineer 
referred also to the detection of the heterodyne signal with 
a little oscillator. Therefore we were not only trying to 
get the modulated signals but also the interference; and 
we could not get the interference signal with any degree 
of regularity under very good conditions. 

(Witness excused.) 

i 

Commissioner Sykes: We come back, now, to the letter 
that Dr. Jansky desired to examine. 

Dr. Jansky: I desire to object to it. The letter was writ¬ 
ten December 16,1929, at the time when WLBL and WHA 
were two separate and distinct stations and consolidation 
was under discussion. Mr. Calvert has no authority to 
speak for the Wisconsin Department of Markets in these 
consolidation plans. He has no authority to make any 
statement with regard to what the plans of the sta- 
119 tion will be under the consolidation. The letter is 
not sworn to and, I believe, is entirely irrelevant and 
incompetent and has no bearing on the issues involved. 

Commissioner Sykes: So far as being swiorn to is con¬ 
cerned, it is in the nature of a statement by a party in in¬ 
terest offered in testimony by an opposing party. 

Is Mr. Calvert still the manager of the station? 

Dr. Jansky: I do not know whether he is or is not. 

Mr. Dolle: Yes, sir. 

Commissioner Sykes: The objection will! be overruled 
and the letter will be admitted. 

i 

(The letter referred to, heretofore marked for identifica¬ 
tion “Applicant’s Exhibit No. 7”, was received in evidence 
as Applicant’s Exhibit No. 7.) 

6— 5253u 
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Commissioner Sykes: I believe that concludes the testi¬ 
mony in this hearing. 

Mr. Dolle: Are we to understand that Mr. Jansky’s 
memorandum or brief will be submitted and that we may 
reply if it is necessary? 

Commissioner Sykes: He is going to submit certain affi¬ 
davits ; and if you desire to file any affidavits you may take 
it up with us and we will probably give you time to do so. 

(Whereupon, at 4:35 o’clock p. m., the hearing in the 
above-entitled matter was concluded, and the Commission 
proceeded to the consideration of other business.) 

120 (Copy.) 

Form No. 20-A-l. 

File No.: 4-R-B-615. Official No.: 615. Call Letters: 

WHAD. 

United States of America, Federal Radio Commission. 

Radio Broadcasting Station License. 

Subject to the provisions of the Radio Act of 1927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in this license, the 
licensee, Marquette University, is hereby authorized to use 
and operate the radio transmitting apparatus hereinafter 
described for the purpose of broadcasting for the term 
beginning 3 a. m. Eastern Standard Time, April 30, 1930, 
and ending 3 a. m. Eastern Standard Time, July 31, 1930. 

The licensee shall use and operate said appartus only in 
accordance with the following terms: 

1. On a frequency of 1120 kc. 

2. With power not in excess of 250 watts, with an addi¬ 
tional -watts (a) from local sunrise to local sunset only; 

(b) for experimentation to determine whether interference 

results; ( c ) -. Height of Antenna (from ground or 

counterpoise to highest point of Antenna): - meters. 

Antenna current:-amperes. 
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3. During the following period or periods of time: Shares 
time with WISN. Time division as follows: |WHAD one- 
seventh,? time, WISN six-sevenths time. 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., WHAD. 

5. With the main studio of the station located at Hilltop 

Studio, Science Bldg., 1217 Wisconsin AveJ, Milwaukee, 
Wis. | 

The apparatus hereinabove authorized to be used and op¬ 
erated is located at 1217 Wisconsin Ave., Milwaukee, Wis.— 
Lat 43° V 32" North, Long. 87° 54' 40" We^t, and is de¬ 
scribed as follows: Composite—V. T. Telephone, Direct 
Crystal Control. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cannot be used, 
the licensee is authorized to use and operate' (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at- 

and described as follows:-. 

This license is issued on the licensee’s representation that 
the statements contained in licensee’s application are true 
and that the undertakings therein contained so far as they 
are consistent herewith, will be carried out in good faith. 
The licensee shall, during the term of this license, render 
such broadcasting service as will serve public interest, 
convenience, or necessity to the full extent of the privileges 
herein conferred. I 

This license shall not vest in the licensee any right to op¬ 
erate the station nor any right in the use of the frequency 
designated in the license beyond the term hereof, nor in any 
other manner than authorized herein. Neither the license 
nor the right granted hereunder shall be assigned or other¬ 
wise transferred in violation of the Radio Act of 1927 as 
amended. This license is subject to the right of use or con¬ 
trol by the Government of the United States conferred by 
Section 6 of the Radio Act of 1927. 

Dated this 5th day of April, 1930. j 

[seal.] FEDERAL RADIO COMMISSION. 

(Signed) FRANK H. LOVETTE,! 

Acting Secretary . 


i 


fbb. 
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121 Form No. 13 

(To be filled in by the Federal Radio Commission.) Mod¬ 
ification File No.: 4-M-B-456. Station License File No.: 

-. Call Letters: WH AD. Frequency:-. Power: 

-. Official Number: 615. 


United States of America, Federal Radio Commission. 

Application for Modification of Station License. 

(Submit in duplicate to District Supervisor of Radio in 
Charge of District in Which Station is Located. Swear 
to One Copy.) 

To the Federal Radio Commission: 


1. Name of applicant: Marquette University. 

2. Post office address: State, Wisconsin; City, Milwaukee; 
Street, Wisconsin Avenue; Number, 1217. 

3. Nature of modification: 


Terms of Present License. 

A. Frequency: 1,120 Kcs. 

B. Power: 250 Watts. 

C. Hours of operation: Sun¬ 

day 4:30-5:30; Mon. 
Tues. Wed. Thurs. Fri. 
4:30-5:00; Mon. 7:30- 
8:30, T. W. Th. 7:30- 
8:00; Fri. 8:00-9:00. 
Extra, Sport Events & 
special University fea¬ 
tures 3-4 hours. 

D. Location of transmitter: 

1217 Wisconsin Ave. 

E. Location of main studio: 

Same. 

F. Call letters: W H A D. 

Gr. -• 


Modification Requested. 

A. Frequency: 900 Kcs. 

B. Power 1 : 500 Watts. 

C. Hours of operation: Sim¬ 

ilar to present more 
flexibility for special 
broadcasts. 


D. Location of transmitter: 

Same. 

E. Location of main studio: 

Same. 

F. Call letters 2 : -. 

G. -. 


1 If construction of a new transmitter is contemplated, application for 
construction permit must be filed. 

2 Call letters are designated by the Secretary of Commerce. Any request 
for change will be submitted to him by the Commission. 
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122 4. How will the granting of the application serve 

public interest, convenience, or necessity? WHAD 
offers a highly diversified and excellent educational and 
cultural program by faculty members of Marquette Uni¬ 
versity (2d University of State). This service is of more 
than local interest, and WHAD should have sufficient power 
to reach rural and small town population. WHAD is main¬ 
tained as a university adjunct for extension work and gen¬ 
eral public service. Its program compares favorably with 
that of any university station of the country. Marquette 
sport events are some of the finest of this section and of 
keen interest to thousands of friends and alumni through¬ 
out the state. At present a great deal of interference in 
the form of cross talk is being caused by WJJD. The pro¬ 
posed assignment would provide for the flexibility in broad¬ 
casting schedule required by a university program. 

5. The applicant’s last application for a station license 
is to be considered as part of this application, and the 
truth of the statements therein contained is hereby reaf¬ 
firmed except in so far as the contrary expressly appears 
in this application. 

6. The applicant waives any claim to the us$ of any par¬ 
ticular frequency or wave length or of the ether as against 
the regulatory power of the United States because of the 
previous use of the same, whether by license or otherwise, 
and requests a station license in accordance with this ap¬ 
plication. 

Dated this 3 day of December, 1929. 

(Signed) MARQUETTE UNIVERSITY, 

\ Applicant, 

By A. H. POETKER, 

Director of Radio. 


Washington, 

In the District of Columbia, ss: 


Rev. A. H. Poetker, S. J., being first duly! sworn, upon 
his oath deposes and says that he is the (If applicant is 
not an individual, insert 64 agent of”) Agent of above- 
named applicant and that the statements in the foregoing 
application are true of his own knowledge, except as to 
such statements as are therein stated to be on information 
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and belief, and as to such statements applicant believes 
them to be true. 

(Signed) A. H. POETKER. 

Subscribed and sworn to before me this 3 day of Decem¬ 
ber, 1929. 

(Signed) THOMAS R. BOTELER, 

Notary Public. 

123 Radio Supervisor’s Report. 

Application received Washington, D. C., Dept, of Com¬ 
merce, Dec. 3, 1929. 

Remarks (state any pertinent facts): At the request of 
the applicant this application is accepted at this office and 
referred direct to the Federal Radio Commission. 

(Signed) W. D. TERRELL, 

Chief Radio Division. 

124 Federal Radio Commission, Washington, D. C. 

Docket No. 820. File No. 4-M-B-456. 

In re Application of Marquette University (Station 
WHAD) for Modification of License. 

Order. 

The Commission having considered the evidence and the 
arguments presented to it in the above-entitled case, here¬ 
tofore heard and taken under advisement, and having found 
that public interest, convenience or necessity would not be 
served by granting said application, 

It is ordered that said application be, and the same is 
hereby, denied; this order to be effective on June 9, 1930. 

By order of the Federal Radio Commission. 

[seal.] By JAMES W. BALDWIN, 

Secretary. 

Dated June 9, 1930. 

EWP. YD. 
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125 In the Court of Appeals of the District of Columbia. 

No. 5253. | 

| 

Marquette University, a Corporation under the Laws of 
the State of Wisconsin, Owner of Radio Station WHAD, 
Appellant, 

v. | 

Federal Radio Commission, Appellee. 

Stipulation for Designation of Record. 

It is stipulated by and between counsel for the respective 
parties to the above entitled cause that the Clerk of Court 
print the following portions of the Record: j 

I. Notice of Appeal. 

II. Statement of Facts and Grounds for Decision. 

III. Out of Exhibit 1, the marked portions of the pro¬ 
gram of Station WHAD for March, 1930, to be printed as 
typical of the programs broadcast by that station. 

IY. Exhibits 2, 3, 4, and 5. j 

V. Omit Exhibit 6. j 

VI. Exhibits 7, 8, and 9. 

VII. Omit Exhibits 10 and 11. | 

VIII. Exhibits 10A, 12 and 13. j 

IX. Marked portions only of Exhibits 14 and 15. 

X. Exhibit 16, Transcript of Testimony. 

XI. Exhibit 17, License. j 

XII. Exhibit 18, Application for Modification of Station 
License. 

126 XIII. Exhibit 19, Order of Commission denying 
Application for Modification of Station License. 

ROSSA F. DOWNING, 
CHARLES F. DOLLE, 
Attorneys for Appellant. 
THAD H. BROWN, 

Attorney for Appellee. 

127 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. No. 5253. Marquette University, 

a corporation under the laws of the State of Wisconsin, 
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owner of Radio Station WHAD, Appellant, v. Federal 
Radio Commission, Appellee. Stipulation for Designation 
of Record. Court of Appeals, District of Columbia. Filed 
Aug. 4, 1930. Henry W. Hodges, Clerk. 

Endorsed on cover: Federal Radio Commission. No. 
5253. Marquette University, a corporation under the laws 
of the State of Wisconsin, owner of Radio Station WHAD, 
appellant, vs. The Federal Radio Commission. Court of 
Appeals, District of Columbia. Filed Jun. 26,1930. Henry 
W. Hodges, clerk. 
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OCTOBER TERM, 1930 


No. 5253 


MARQUETTE UNIVERSITY, a Corporation under 
the Laws of the State of Wisconsin, Owner of 
Radio Station WHAD, Appellant, I 

| 

vs. \ 

! 

THE FEDERAL RADIO COMMISSION. 

I 

BRIEF FOR THE APPELLANT, i 


Statement of the Case. 

i 

i 

This is; an appeal from a finding by the Federal 
Radio Commission denying the application of ! Station 
WHAD, a radio broadcasting station owned and oper¬ 
ated by Marquette University, in the city of Milwaukee, 
Wisconsin. 
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An application for modification of license was filed 
by Marquette University with the Federal Radio Com¬ 
mission on December 3,1929. At that time, the station 
was operating pursuant to a license granted to it in 
the reallocation of wavelengths made by the Federal 
Radio Commission in 1928. That license is set forth 
in full on page 82 of the Record; the application for a 
modification of the license is set forth in full on page 
84 of the Record. 

The reasons for the application are stated in it. 
The facts are that the station is maintained as a uni¬ 
versity adjunct for extension work among the youth 
and adult population in the area which it serves and 
for general purposes; that highly diversified programs 
of an educational and cultural character are broadcast 
by faculty members of the university staff and others 
skilled in the arts and sciences, government and eco¬ 
nomics; that the service of the station is of more than 
local interest, and that the station requires more power 
and more time for operation in order to perform ade¬ 
quately its public function of education and promotion 
of the spiritual and cultural interests of the people in 
Wisconsin, which the station was designed and is li¬ 
censed to serve—and particularly to extend its educa¬ 
tional programs to the people of the small towns and 
rural populations who have no other means of obtain¬ 
ing such a service as this station renders. These must 
go out at night as well as during the day in order to 
reach those who are employed in the daytime. The 
station at present shares time on the same frequency 
with Station WISN, a commercial station owned by 
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the Wisconsin Evening News, a newspaper, broadcast¬ 
ing local commercial and national chain programs, 
whose schedules are fixed by contract. The frequency 
upon which it is at present operating is Canadian 
shared and, by reason of its proximity to the Canadian 
border, the utmost limit of power which station WHAD 
is permitted to use under the general regulations of 
the Commission is 250 watts (Rec. p. 45). This is in¬ 
adequate. The station requires for adequate: range 
and clarity of signal an increase in power to 500 watts, 
but has offered to step up to that power gradually, 
noting at what point it might unduly or unjustly inter¬ 
fere with the service of any other station of equal 
importance engaged in a service equally essential to 
the public welfare as the service in which it is en¬ 
gaged, and to stop there (Rec. p. 66). Marquette Uni¬ 
versity, therefore, requires relief in order that! it may 
more efficiently perform the services that are expected 
of a station operated by a university of the character 
and importance of the appellant’s educational Institu¬ 
tion. 

Marquette University is the second largest univer¬ 
sity in Wisconsin. It is composed of a College of En¬ 
gineering, a Medical School, a School of Law, a School 
of Dentistry, a College of Journalism, a College of 
Music, a College of Business Administration, a School 
of Speech, a College of Liberal Arts, and of various 
other departments, including a Department of physical 
Education and a Department of General Education 

i 

with its essential schools (Rec. p. 43). 

Marquette has a student body of approximately 4,000 
regular students, both men and women. Tliese are 


i 
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drawn mostly from the State of Wisconsin, although 
there is a good representation from many other states 
of the Union and some students are from foreign 
countries (Rec. p. 44). 

There are about 400 members in the faculty, clerical 
and lay, the secular members being made up partly 
of men in public life (Rec. p. 44). Neither the student 
body nor the members of the faculty are exclusively 
of the Catholic faith. A large portion of the student 
body is made up of persons of other religious faiths 
(Rec. p. 44). 

History of the Station. 

Recognizing that the radio as a means of commu¬ 
nication has a valuable and necessary place in the dis¬ 
semination of education and knowledge, Marquette 
University was one of the first in the Middle West to 
engage in the field of broadcasting in conjunction with 
its educational work. In October, 1921, it established 
its radio station and has maintained it ever since as 
an adjunct of the University for extension work by 
radio and for the general public service. The station 
is not commercial. It first operated under a license 
issued by the Department of Commerce on 835 k. c., 
360 meters and 100 watts. In the autumn of 1924, 
new equipment was installed capable of operating up 
to 1,000 watts and an increase in power to 500 watts 
was authorized by the Department of Commerce. The 
station operated alone on its assignment on that power 
for nearly four years. 

In 1927, upon the inauguration of Station WISN, 
owned and operated by the Evening Wisconsin , a daily 
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newspaper in Milwaukee, that station was put! upon 

the same wavelength with the appellant’s station. 

! 

The operating time was divided equally between: them. 
This division of time and the amount of power allotted 
to appellant’s station was ample for its purposes. 
However, in 1928, upon the reallocation of the wave¬ 
lengths available for broadcasting by the Federal 
Radio Commission, both of these stations were arbi¬ 
trarily transferred to 1120 k. c., a Canadian-shared 
channel. The operating time was divided by the Com¬ 
mission, one-seventh to the appellant’s station and 
six-sevenths to the newspaper station, and the power 
of the appellant’s station was reduced to 250 jwatts, 
the maximum allowed by the Commission on a Cana¬ 
dian-shared channel, because of the nearness 6f the 
appellant ’s station to the Canadian border (abopt 300 
miles) (Rec. p. 45). 

This apportionment of one-seventh time was suffi¬ 
cient to take care of WHAD’s program as it wais then 
established, but it resulted in difficulties so far as the 
adaption of the operating periods were concerned, be¬ 
cause the station with which WHAD shared time, 
being a commercial station, encumbered by contracts 
with advertisers which definitely fixed its schedules, 
made it impossible for the appellant’s station to secure 
the time needed to broadcast its educational programs 
both in daytime and in the evening, as the need for 
its service grew (Rec. p. 46). Consequently, due to 
the reduction in power and increasing restrictions 
upon its schedules, the usefulness of Station WHAD 
on its present assignment of 1,120 k. c. has been very 
seriously impaired. I 


i 
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In subsequent readjustments of assignments of radio 
stations broadcasting on frequencies close to the sta¬ 
tion’s present position, Station WJJD, at Mooseheart, 
Illinois, was put on the frequency of 1,130 k. c., with 
20 k. w. power, resulting in serious cross-talk inter¬ 
ference with broadcasting over appellant’s station. 

Unable to obtain relief in any other way, the station 
sought a new position in the radio spectrum. In Sep¬ 
tember, 1928, it filed an application for a position in 
the 900 k. c. channel. At the hearing of its applica¬ 
tion, which was held on October 22nd, 1928, the Federal 
Radio Commission ruled that, under its General Order 
No. 40 j nighttime operation on the 900 k. c. frequency 
could not be granted in Zone IV, in which the appel¬ 
lant’s station is located, and therefore denied the ap¬ 
plication (Rec. p. 51). 

Before filing its application for the new assignment, 
out of which this appeal arises, the appellant made 
tests to determine what, if any, interference it might 
cause to the service of other stations on the channel 
applied for and to determine also whether such 
stations would cause interference with its own opera¬ 
tion on the channel it is now seeking. These tests were 
made by a qualified engineer and showed that no 
serious interference could reasonably be expected be¬ 
tween the stations operating on the channel within 
the normal area of reception of any of them (these 
stations, with their location and power, are shown on 
page 6 of the Record), or with the appellant’s station, 
if it should go on that channel (Rec. p. 52-53). (Affi¬ 
davit, E. L. Cordes, E. E., M. S., Rec. p. 28.) 

Under the regulations of the Federal Radio Com- 
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mission an applicant for modification of station license 
desiring to establish a new station or asking fori modi¬ 
fication by transfer from one channel to another is 
required to designate in his application the channel 
that would to him seem best adaptable to his needs. 
Accordingly, before filing its application, Marquette 
University examined the uses made by those channels 
in the zone in which it is located in order to determine 
what position it might be able to take that would cause 
the least disturbance to the stations already in opera¬ 
tion. Having ascertained from the best available en¬ 
gineering knowledge and experience that it would not 
cause serious interference with other stations occupy¬ 
ing the 900 k. c. channel except in the case of Station 
WLBL, owned and operated by the Department of 

i 

Agriculture and Markets of the State of Wisconsin 

j 

(which was then negotiating for consolidation with 
Station WHA, owned and operated by the University 
of Wisconsin on the 940 k. c. channel), Marquette Uni¬ 
versity filed the application out of which this appeal 
arises. 


The Hearing and Findings of the Commission. 

Upon the hearing of the case, notwithstanding that 
the appellant showed the Commission that Station 
WHAD was an educational station, broadcasting edu¬ 
cational and cultural programs of the highest quality 
and had rendered satisfactory service since its estab¬ 
lishment in 1921, and notwithstanding that the testi¬ 
mony showed that the equipment of the station in 
every way met the technical requirements of the best 
engineering standards set by the Commission and pos¬ 
sessed a power output sufficient to operate the! station 

i 





upon the 500-watt power assignment requested, and 
notwithstanding Marquette University has a student 
body of approximately 4,000 students, most of them 
residents in the State of Wisconsin, and devotes its 
station to the promotion of religious, educational and 
cultural knowledge; has ample financial resources to 
maintain the station at the highest technical standards 
and to obtain program material of the highest quality 
and operate the station at the highest degree of effi¬ 
ciency that might be required by the Commission and 
the laws enacted and the regulations adopted to govern 
such operation; that the people of Wisconsin look to 
the station as the means of preserving a closer contact 
between the students and their homes and keep alive 
an interest in their work, and notwithstanding the ap¬ 
pellant is unable to operate its station to meet the 
needs of the community which it serves, but can so 
operate on a wavelength of 900 k. c. without seriously 
interfering with any other station now licensed to use 
that assignment, the Commission nevertheless denied 
the application, giving at the time of the hearing its 
sole reason for that action that the public interests, 
convenience or necessity would not be served by grant¬ 
ing it. From this order Marquette University now is 
prosecuting this appeal (Record pp. 43-60). 

The Commission’s Reasons for its Decision. 

Being required to file in this appeal a statement of 
facts found and the grounds for its decision, the Com¬ 
mission did so (Rec. p. 11). It appears (Rec. p. 13) 
that the chief reason given by the Commission for its 
refusal to grant the application is that the schedules 
of the station show that the station did not expect to- 
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be in continuous operation. The Commission stated 
that “it is of the opinion that a station must operate 
continuously, not spasmodically for special purposes. 
Usually the flexibility of programs is arranged between 
the stations on a basis agreeable to each. At times 
what one station considers desirable programs must 
be sacrificed if they cannot be made to conform to the 
agreed schedule. On the other hand, a spirit of co¬ 
operation lends adaptability to the method of assign¬ 
ment endorsed by the Commission. The public must 
receive the maximum benefit to which it is entitled 
from the continuous use of the frequencies assigned 
to broadcasting. Even though special events may be 
of public interest, it is inadvisable to give them such 
precedence as will necessitate a great deal of tiipie.re- 
maining unused. ’ ’ j 

This finding of the Commission utterly disregards 
schedules filed by Marquette University of its proposed 
operation and the type of program which it proposes 
to put out. These are shown on pages 17 to 26 of the 
Kecord. These schedules, though not continuous; show 
a regularity of operation which certainly is in accord 

i 

with the policies of the Commission as stated in its 
findings in this case. With respect to what are termed 
“special” events, it is everywhere recognized that it 
is impossible always to know, long in advance of many 
of them, just when these will occur and, therefore; these 
offerings present a great problem for adjustment, 
especially when an educational station, such as Mar¬ 
quette, participates in a time-sharing allottment on a 
channel occupied also by a commercial station, bound 
by its schedules and commitments to clients wbo pay 
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for its services, and require a regular presentation of 
their advertising programs. There does not seem to 
be much merit in the above statement by the Commis¬ 
sion, particularly since the application under considera¬ 
tion afforded it the opportunity to place Marquette 
University’s station upon a wavelength occupied and 
in part by another educational station (WLBL)—if it 
did not, upon consolidation with WHA, transfer to 
the 940 k. c. channel. Moreover, it may very well be 
questioned that the best use of a radio station in the 
promotion of the public welfare is to keep it in con¬ 
tinuous operation, it is commonly believed that ad¬ 
herence to that idea is one of the reasons for the medio¬ 
crity of the programs and the obvious lack of purpose 
which is characteristic of the output of many commer¬ 
cial stations. 

Other Stations Affected. 

Stations operating on the 900 k. c. channel applied 
for by Marquette University were notified by the Com¬ 
mission of the hearing of its application. These sta¬ 
tions are listed on page 6 of the Record. Of these Sta¬ 
tion WMAK, at Buffalo, New York (460 miles from 
Milwaukee, Wisconsin), a commercial station owned 
and bperated by the WMAK Broadcasting System, 
afterward transferred to Edward H. Butler and Ada 
Butler Mitchell, doing business as Buffalo Evening 
News, a daily newspaper, used 750 watts power, later 
increased to 1 k. w.; Station WKY, Oklahoma City, 
Oklahoma (735 miles from Milwaukee), operating on 
a 1,000 watt power, and Station WLBL, at Stevens 
Point, Wisconsin (140 miles from Milwaukee). 
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Other stations occupying* the 900 k. c. channel are 
so far distant that no serious interference with their 
operation could be expected if the application of Mar¬ 
quette University would be granted. The Commission 
did not consider them interested parties. Of; these 
three stations named above, station WLBL was repre¬ 
sented by its engineering counsel at the hearing. His 
testimony apprised the Court (Rec. p. 69-76) that this 
station was in process of consolidation with Station 

i 

WHA, operating on a wavelength assignment of its 
own (940 k. c.). Mr. Jansky informed the Commission 
that the two stations were desirous to consolidate and 
had filed for a construction permit for 5,000 wattjpower 
to operate until sunset seven days per week on the 
900 k. c. channel. He had no knowledge of the nature 
of the operations or the kind of programs to be put 
out and no schedules of operation were shown.! It is 
a fact, within the knowledge of the Commission at the 
time of its decision in this case, that neither of these 
stations operated more than three hours per day and, 
therefore, so far as the Commission’s knowledge was 
concerned, there actually remained ample unuseid time 
upon the wavelength of 900 k. c. which might be em¬ 
ployed by Station WHAD, if the Commission would 
see fit to grant its application. Also, it was within 
the Commission’s knowledge that the 940 k. c.! wave¬ 
length occupied by Station WHA would be available 
and equally satisfactory for the purposes of Station 
WLBL after consolidation with Station WHA, thus 
freeing the 900 k. c. channel for the use of Marquette 
University station or any other station in the Fourth 
Zone. (The application for consolidation was subse- 
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quently heard by the Commission and the testimony 
of all of the witnesses agreed, without qualification, 
that this could be done.) The operation of the con¬ 
solidated station does not at all propose to reach, and 
neither station now reaches, adults who can only be 
reached at night because they are engaged in employ¬ 
ment in the daytime. The program of Station WHAD 
is devised to bring to these the advantage of Mar¬ 
quette’s educational and cultural facilities. 

With respect to Station KYW, Oklahoma City, Okla¬ 
homa, 735 miles away, no one represented that station 
at the hearing to contest the application of Marquette 
University. In a letter to the Commission, given in 
the Record on pages 32-33, the owners of the station 
stated their intention to be present, to enter a protest 
and present evidence in the case, but they did not file 
any protest nor did they attend the hearing or offer 
any evidence to support their objection by deposition 
or affidavit. 

The other station which the Commission deemed 
likely to be affected by the granting of the application 
of Marquette University is Station WMAK, Buffalo, 
New York, afterward transferred to Edward H. Butler 
and Ada Butler Mitchell, doing business as Buffalo 
Evening News. It is now operating as Station WBEN. 
At the time of the hearing this station held a construc¬ 
tion permit authorizing 1 k. w. power. Though repre¬ 
sented by counsel at the hearing, the station took no 
part in it and offered no testimony that would tend 
to show that the granting of the application would in 
any way adversely affect its interests. 
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In its statement of facts and grounds for its decision, 
the Commission states that engineering opinion defi¬ 
nitely indicated that i 1 a 500 watt station, such las con¬ 
templated by appellant, located at Milwaukee and oper¬ 
ated at night, would cause serious heterodyne inter¬ 
ference with Stations WMAK and WKY, and that the 
nuisance area of such a station under average condi¬ 
tions would vary between 500 and 800 miles.” No one 
expects any daytime interference between these sta¬ 
tions. The Commission states that the present normal 
service area of Station WMAK (now WBEN) would 
probably be reduced a considerable degree by authoriz¬ 
ing a Milwaukee station to operate on the same fre¬ 
quency of 900 k. c. (Rec. p. 13). 

There is no testimony in the Record that would tend 
to prove with any degree of certainty that if Marquette 
University were to be granted a license to operate with 
500 watts power on a 900 k. c. channel, its operation 
would seriously interfere with the service which Sta¬ 
tion WMAK is expected to give in its normal area. 
This is unquestionably true of the daytime operation. 
If it may be assumed, though it is not admitted or 
proven, that a 500 watt signal originating at Milwaukee 
in the evening would cause some interference in the 
area of normal reception of Station WMAK (Now 
WBEN), this, we contend, would not constituted valid 
reason for the failure of the Commission to take favor¬ 
able action upon the application for modification of 
license filed by the University. 

We contend that the Commission failed to take into 
sufficient account the character of Station WHAD and 
the nature of its operation, and we press for considera- 
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tion in this review of the obligation of the Commission, 
as fixed in the Federal Radio Act (Section 4), to> 
classify radio stations and prescribe the nature of the 
service to be rendered by each class and by each sta¬ 
tion within that class. There is little question that un¬ 
less the Commission will assume the obligation imposed 
upon it by this direction in the Act to classify radio 
stations according to the character of their operations, 
the employment of this new means of communication 
in the field of education will become increasingly diffi¬ 
cult. We repeat, then, that in this case the question 
presented for decision to the Federal Radio Commis¬ 
sion and now brought to this Court involves a con¬ 
sideration of the comparative character of the opera¬ 
tion of Station WHAD with that of stations broadcast¬ 
ing commercial programs upon the channel for which 
it has applied. We contend that a proper considera¬ 
tion of their relative values as promoters of the public 
welfare would have justified and even required the 
Commission, in the exercise of the discretionary powers 
granted it under the Act, to reach a different and favor¬ 
able conclusion upon the application of Marquette Uni¬ 
versity. 

Briefly summarized again, the issue involved before 
the Commission was that the educational station oper¬ 
ated by Marquette University required additional power 
and additional time in order adequately to perform 
the functions rightfully expected of a radio station 
operated by a university of the dignity and importance 
of Marquette University; that the station cannot do so 
upon its present assignment of 1,120 k. c. Canadian- 
shared channel; that it can do so upon the 900 k. c. 
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channel, and this without any interference with the 
operation of Station WLBL, operated by the Wisconsin 
Dept, of Agriculture and Markets, State of Wisconsin, 
for the reason that that station, now in process pf con¬ 
solidation with Station WHA, belonging to the Univer¬ 
sity of Wisconsin, also a State institution, when com¬ 
bined can perform the educational service they are 
planning to render equally well upon the 940 k. c. 
channel; because the appellant can operate its station 
on the evening schedule shown in its application, or 
such reasonable modification of it as it would b^ will- 

i 

ing to make, without causing serious interference 
within the normal service area of any other station now 
operating upon the channel, and that, even if it did, 
then, under the actual provisions and the plain!spirit 
of the Act providing for the regulation of radio broad¬ 
casting passed by the Federal Congress in 1937 and 
the subsequent acts amendatory thereto, the operation 
of the appellant ’s station should not be unreasonably 
curtailed because they might cause some interference 
with the operations of a commercial station. 

In this interpretation of the law, we are, we think, 
supported in the decision of this court in the case of 
General Electric Company vs. Federal Radio Cotnmis- 
sion, 31 F. (2d) 630, wherein you said: 

; 

“We have but little information concerning 
Station KGO except that it operates at 10,000 
watts, and that it is also owned by the General 
Electric Company. It must be assumed that 
Station WGY operating in the evening with a 
power of 50 k. w., would at certain distances 
interfere with the broadcasting of KGO with its 

I 

i 

• i 

! 
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smaller power. It does not appear, however, 
that this interference would compare in point 
of public inconvenience with that resulting from 
the silencing of WGY after sunset at Oakland, 
nor that full time operation by WHY with 790 
k c. would seriously impair the general scheme 
of allocations otherwise adopted by the Commis¬ 
sion. We are convinced that the public interest 
would be enhanced by granting full time to the 
latter station.’’ 

In that case, your Honors also held that if the time 
limitation imposed upon a broadcasting station is un¬ 
reasonable and does not permit the station to serve 
the public interests, convenience and necessity, the 
order imposing such a restriction should be set aside. 

We believe that an inspection of the Record in this 
case will convince vour Honors that the restrictions- 

w 

with which the appellant’s radio operations are sur¬ 
rounded do not permit it to exercise the radio privilege 
adequately in the interest of the public of the State 
which it so well serves in all of the departments of the 
University, and enable it to bring their benefits to the 
adult population of the State, and that this must be 
considered as an unreasonable restriction upon the 
University’s station. 

We therefore most respectfully ask that upon the 
hearing of this case such orders may be entered as 
may seem to the Court to be just. 

CHARLES F. DOLLE, 
ROSSA F. DOWNING, 
Attorneys for Appellant. 

Washington, D. C., November 26, 1930. 
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In the Court of Appeals of the District 

of Columbia 


No. 5253 ! 

i 

. i 

Maequette University, A Corporation, Appel- 

lant, 

i 

v . j 

Federal Radio Commission 


BRIEF FOR THE FEDERAL RADIO COMMISSION 


STATEMENT OF FACTS 

Appellant, Marquette University, an educational 
institution, was first licensed to operate a radio 
broadcasting station, using the call letters W HAD, 
in 1921. The frequency used was 835 kilocycles 
and the power 100 watts. In January, 1925, the 
power of the station was increased to 500 watts, 
the frequency remaining the same, and it was upon 
this assignment that the station was operated under 
licenses from the Secretary of Commerce And ex¬ 
tensions thereof by the Federal Radio Commission 
until the reallocation of broadcasting station facili¬ 
ties in November, 1928. This reallocation was 
necessitated by the so-called “Davis Amendment” 

(D 
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to the Radio Act of 1927 (45 Stat. 373) and had for 
its purpose the giving of a degree of permanent or¬ 
ganization to the broadcasting spectrum and the 
reduction of interference in reception. 

On November 1, 1928, pursuant to said realloca¬ 
tion plan, a license, effective November 11, 1928, 
was issued to appellant, authorizing operation of 
its station one-seventh time on the frequency of 
1,120 kilocycles with 250 watts power, six-sevenths 
time to be used by Station WISN. Appellant is 
now operating upon this assignment. 

On December 3, 1929, appellant applied for a 
modification of assignment, requesting the use of 
the frequency of 900 kilocycles with power of 500 
watts. As to time the request was for hours “ simi¬ 
lar to present more flexibility for special broad¬ 
casts.” (R. 84.) 

The application was heard by the Commission 
on May 13,1930, Stations WLBL and WH^ (op¬ 
erating on the requested frequency) appearing as 
respondents. (R. 41.) The Commission denied the 
application on June 9,1930, from which denial this 
appeal is prosecuted. 

QUESTION PRESENTED 

The question before the Commission was 
whether or not public interest, convenience, and 
necessity would be served by authorizing station 
WHAD to operate on the frequency of 900 kilo¬ 
cycles, with 500 watts power. The application of 
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appellant embodied no request for an experimen¬ 
tal authorization as suggested in appellantfs brief. 
The question now before this Court is whether or 
not the Commission’s action in failing to find that 
the granting of appellant’s application would serve 
public interest, convenience, and necessity is sus¬ 
tained by the evidence. Unless the decision of the 
Commission is manifestly contrary to the evidence, 

i 

the action of the Commission will be sustained. 

i 

Technical Radio Laboratory v. Federal Radio Com¬ 
mission , 36 F. (2d) 111; Ansley v. Federal Radio 
Commission, No. 5149 , and Havens and Martin, 
Inc. v. Federal Radio Commission, No. 5141. 
Opinions of December 1 , 1930, not yet reported. 

ARGUMENT 

I. The proposed operation of WHAD would seriously 
interfere with the service of other existing stations 

Among the stations operating upon the fre- 

i 

quency of 900 kilocycles are WMAEL (now 
WBEN), at Buffalo, New York, 460 miles away, 
using 750 watts power and having a construction 
permit to install a 1,000-watt transmitter;; WKY, 
at Oklahoma City, Oklahoma, 735 miles away, 
using 1,000 watts power; and WLBL, at |Stevens 
Point, Wisconsin, using 1,000 watts power and 
operating only during daylight hours. 

The affidavit of one Edwin L. Cordes, Head 
Operator of WHAD, and self-styled Radio En¬ 
gineer, states that in a series of tests on 900 kilo- 
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cycles he was unable to receive stations WMAK 
and WFBL during evening hours when one of the 
time-sharing stations would be presumed to be on 
the air; with an oscillator circuit built for 900 kilo¬ 
cycles he could detect at times a double beat note 
the lower of which is suspected of being due to one 
of these New York stations. The affiant sets forth 
that in his opinion, this signal would cause no in¬ 
terference with the proposed operation of WHAD, 
within the State of Wisconsin, but ventures no 
opinion as to the effect which the operation of 
WHAD might have on the other stations on 
the frequency. Affiant was able to receive Station 
WKY, Oklahoma City, in approximately 30% of 
the attempts at night, but believes that the signal 
would not affect WHAD’s signal within a radius 
of probably 50 miles. Here again deponent fails 
to venture an opinion as to the effect of WHAD’s 
proposed operation upon the service of WKY. 
Affiant concludes with an opinion that the proposed 
operation of WHAD would not result in serious 
interference to either station within its normal re¬ 
gion of satisfactory service. (R. 28-29.) 

The only witness on behalf of appellant, Albert 
H. Poetker, Manager of station WHAD and 
Professor of Physics, testified: Now we have made 
tests for the reception of the stations which might 
cause interference. The nearest of these, WMAK 
and WFBL, we have been unable to get clearly 
even under the most favorable conditions. Station 
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WKY, Oklahoma City, we are able to receive 
though not regularly; occasionally it is accom¬ 
panied by a heterodyne which may be due to the 
carrier wave of one of the New York stations. (R. 
52.) The witness points out certain assignments 
on other frequencies where stations operate with a 
mileage separation which he considers comparable 
to the present case (R. 54), but is unable to state 

that there is not serious interference between such 

» 

stations or that there are not unusual circumstances 
which make such assignments practicable (R. 62- 
65). | 

C. M. Jansky, Consulting Radio Engineer, testi¬ 
fied: The simultaneous operation of two 500-watt 
stations on 900 kilocycles, one at Buffalo, New 
York, the other at Milwaukee, Wisconsin, a geo- 

i 

graphical separation of 450 miles, would jresult in 
a great deal of heterodyne interference. I Placing 
both stations on the same frequency, although the 

j 

service areas do not overlap, the interference 
radius of one station will be so great that the inter¬ 
fering signal from one station will penetrate the 
service area of the other. The reverse would, of 
course, be true; and therefore the service areas of 
both stations will be materially reduced. The 
operation of the two stations simultaneously would 
have the effect of considerably reducing the service 
area of each of them. (R. 74.) 

A. D. Ring, a Radio Engineer employed by the 
Federal Radio Commission, testified: His experi- 

i 

ence with reception at Milwaukee indicated that 
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propagation into that city was very good, or, at 
least, average. The nuisance area range of a 500- 
watt station located in Milwaukee would probably 
be 500 to 800 miles. (R. 77.) The -simultaneous 
operation on the same frequency of a 500-watt sta¬ 
tion at Milwaukee and a 750-watt station at Buf¬ 
falo would result in serious heterodvne interfer- 
ence in the poor, average and possibly what might 
otherwise be good service area of each station; 
this would have a tendency to reduce the present 
service area of the Buffalo station; it would limit 
the service area of both stations. (R. 77-78.) 

It will be noted that testimony of the witness 
Cordes was presented by affidavit and therefore 
without opportunity for cross-examination. He 
refers to himself as a radio engineer but states no 
qualifications as an expert witness; he gives no de¬ 
tails of the tests nor the conditions under which 
made except that the time was “mid-December and 
again in April-May”; he admits some interference. 

The witness Poetker admits the presence of a 

carrier wave on 900 kilocvcles and states that the 

Buffalo station can not be received clearly under 

* 

the best conditions and the Oklahoma station is 
received irregularly. 

There is no evidence of the programs of WMAK 
upon which the Commission can reach a finding 
that its service area should be reduced by assigning 
WHAD to the 900-kiloeycle frequency. 
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Upon this evidence it appears conclusively that 
the Commission’s finding that serious heterodyne 

i 

interference, curtailing the service area of other 
stations on 900 kilocycles, as well as appellant’s, 


should be sustained. Ansley v. Federal 
Commission, supra. 


Radio 


II. The granting of appellant’s application would be 

in violation of law 

By the Amendatory Act of March 28, 1028 (45 
Stat. 373), referred to as the “Davis Amendment,” 
Congress sought to bring about an equalization of 

i 

broadcasting facilities by providing that an equal 
allocation of (1) licenses, (2) frequencies, (3) 
hours of operation, and (4) power, should be made 
between the zones theretofore established by the 
Radio Act of 1927 and an equitable distribution 
among the states within each zone, basdd upon 
population. The application of the Commission’s 
method of arriving at a tabulation of quotd figures 
to a particular case has heretofore been approved 
by this Court. Ansley v. Federal Radio Commis¬ 
sion, supra. 

Station WHAD applied for a change in assign¬ 
ment from 1,120 kilocycles with 250 watts power 
to 900 kilocycles with 500 watts power (R. 84), 
a regional assignment, to divide time i during 
daylight hours with Station WFBL, Stevens Point, 
Wisconsin (a daytime station), and operating with¬ 
out restriction of time during the evening hours 
(R. 59). Manifestly, this requires an additional 

I 

i 
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assignment of broadcasting facilities to the State 
of Wisconsin and the Fourth Zone in the use of 
evening hours by this station, with a resultant 
increase in the broadcasting facilities of the zone 
and State. 

The Commission found that the Fourth Zone had 
more than its equal share of broadcasting facilities 
and that the State of Wisconsin had more than its 
proper share, according to population, of regional 
and local broadcasting facilities of the Fourth Zone 
(R. 14WL5) and the correctness of this finding is 
not questioned by appellant. 

This finding alone is sufficient to require this 
Court, as a matter of law, to sustain the action of 
the Commission. Havens & Martin, Inc . v. Federal 
Radio Commission, supra; Ansley v. Federal Radio 
Commission, supra; Chicago Federation of Labor 
v. Federal Radio Commission, 41 F. (2d) 422. 

HI. Public interest, convenience, and necessity will not 
be served by granting appellant’s application at 
the expense of WLBL 

The Commission has heretofore found that pub¬ 
lic interest, convenience and necessity would be 
served by the operation of station WLBL on the 
frequency of 900 kilocycles during daylight hours. 
Appellant seeks to share time with that station. 
Such application may be granted only upon a find¬ 
ing that public interest, convenience and necessity 
will be served by curtailing the operation of 


9 


i 

i 

«£•' -'v ■ 1 

WLBL in favor of appellant. The standard of 
public interest, convenience and necessity being a 
changing standard, it was the burden of the appel¬ 
lant to show that the application of that standard 
required the curtailment of WLBL in its favor. 
Chicago Federation of Labor v. Federal Radio 
Commission, supra. | 

However, appellant offered no evidence what¬ 
ever as to the operation and programs of WLBL 
and made no comparative showing, but contented 
itself with a showing of its own service; Upon 
such a showing the Commission can not, under the 
law, take facilities now enjoyed by WLBL and 
assign them to WHAD. 

In Chicago Federation of Labor v. Federal Radio 
Commission, supra, this Court said: 

It is not consistent with true public con¬ 
venience, interest, or necessity that meritori¬ 
ous stations like WBBM and KFAB should 
be deprived of broadcasting privileges when 
once granted to them, which they have at 
great cost prepared themselves to bxercise, 
unless clear and sound reasons of public pol¬ 
icy demand such action. The cause of inde¬ 
pendent broadcasting in general would be 
seriously endangered and public interests 
correspondingly prejudiced, if the! licenses 
of established stations should arbitrarily be 
withdrawn from them, and appropriated to 
the use of other stations. This statement 
does not imply any derogation of the con- 
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trolling rule that all broadcasting privileges 
are held subject to the reasonable regulatory 
power of the United States, and that the 
public convenience, interest, and necessity 
are the paramount considerations. 

IV. The flexibility of hours proposed by appellant is 

uneconomical 

Appellant does not seek additional hours of op¬ 
eration, but merely a flexibility of hours for special 
events. (E. 84.) Its desire is to have the time 
available when occasion arises for its use in con¬ 
nection with activities other than educational. (R. 
59.) This naturally means an intermittent service 
to the public during the evening hours. 

The Commission requires an applicant for con¬ 
struction permit or license to specify the hours dur¬ 
ing which it proposes to operate, to the end that the 
public may receive regular and continuous service 
from each assignment. The limited number of as¬ 
signments available for broadcasting stations make 
it contrary to the public interest to permit the as¬ 
signment of facilities to a station for occasional 
operation. A license to operate a broadcasting sta¬ 
tion is a franchise from the people; public service 
is paramount, and assigned facilities must be used 
to their full extent. Chicago Federation of Labor 

v. Federal Radio Commission, supra; Technical 

% 

Radio Laboratory v. Federal Radio Commission, 
supra. 
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V. Appellant is entitled to no preference by reason of 

its educational character 


Throughout appellant’s case appears its Conten¬ 
tion that because of its educational character alone 
it is entitled to special consideration. 

We submit that this Court has heretofore ruled 
against appellant’s contention in the case of Chi¬ 
cago Federation of Labor v. Federal Radio Com¬ 
mission, supra . In that case the appellant argued 
that because of its unique position in that! it was 
the only broadcasting station serving labor it 
should be granted additional facilities. While this 
Court considered the point, it nevertheless sus¬ 
tained the action of the Commission in denying the 
application. 

Appellant does not contend that its station ren¬ 
ders the only educational programs available, but 
on the contrary recites that in order of establish¬ 
ment of University stations it stands fifty in the 
entire group. (E. 56.) The University of Wis¬ 
consin operates a broadcasting station at Madison, 
Wisconsin. (E. 57.) j 

The principal contention of appellant is that it 
is entitled, as an educational institution, to main- 

i 

tain contact with its alumni and friends. The 
mandatory provision of the law fixing the right of 
the listening public as paramount is entirely dis¬ 
regarded. 

To sustain the contention of appellant is to 
nullify the specific intention of the law and remove 
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all discretion in the granting of licenses. There 
are not a sufficient number of broadcasting chan¬ 
nels to permit the assignment of one to each sta¬ 
tion serving a group or class, as distinguished from 
the general public. 

i 

VI. The commission has properly classified radio 

stations 

The argument (Appellant’s Brief, p. 14) that 
the Commission has not classified radio stations as 
required by Section 4 of the Radio Act of 1927, was 
presented to this Court in Chicago Federation of 
Labor v. Federal Radio Commission, supra. The 
Court sustained the action of the Commission in 
denying appellant’s application. 

The statute requires the Commission to “ classify 
radio stations” and not radio broadcasting stations 
as appellant contends. Broadcasting stations uti¬ 
lize frequencies from 550 to 1,500 kilocycles in a 
radio spectrum extending from 10 to over 60,000 
kilocycles, and comprise a very small percentage 
of radio stations. Below and above the broadcast¬ 
ing band are frequencies assigned to fixed point- 
to-point, aviation, maritime mobile, government, 
agricultural, coastal, emergency police, experi¬ 
mental, visual broadcasting, amateur, and other 
stations. 

If appellant is correct in the contention that Sec¬ 
tion 4 of the Act contemplates a classification of 
broadcasting stations, then it is submitted that the 
Commission’s General Order No. 40 (Annual Re- 


! 


port, 1928, p. 48), making a comprehensive dis¬ 
tribution of frequencies to broadcasting stations of 

i 

rural, suburban, and urban range has this effect. 

An attempt to classify broadcasting stations ac¬ 
cording to programs is not only impracticable, if 
not impossible, in view of the limited facilities and 
the different uses to which radio can be put, but 
might be construed as an exercise of powers of cen¬ 
sorship in violation of the prohibition of Section 
29, Radio Act of 1927. (44 Stat. 1162.) 

CONCLUSION 

i 

It is respectfully submitted that the decision of 
the Commission should be sustained. 

Federal Radio Commission, 
By Thad H. Brown, | 

General Counsel. 

D. M. Patrick, 

Assistant General Counsel . 

Ralph L. Walker, j 

Assistant Counsel . 
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